
IN THE COURT OF APPEAL OF TANZANIA 

at dau r;s salaam

AU CIVIL APPLICATION NO. 2 OF 199V 

BETWEEN

NATIONAL HANK OF COMMERCE................ APPLICANT

AND

JUSTO MSEC HU & SONS LTD.................... RESPONDENT

(Appl icat ion  from the JuHgement of  the 
lliph Court of  Tanzania st  Arusha)

( Hroso, J. )

dated the 24 th day o f  December, 19‘J(-> 

i  n

t - l v i l  Case No. 40 o f  1995 

R ij I. I  N G

L U n » V / \ ,  J . A .  ;

In th i s  appl icat ion ,  the appl icant,  the Nat ional  Bank of 

Commerce i s  seeking to stay the execution of  th'ft decree dated 

24th December, 199S pending the intended appeal . The decree 

was issued by the High Court at Arusha (Mroso, J . ) in C i v i l  Case 

No. 40 of 1995. In that case, the Respondent was awarded spec i f i  

damages at a cum of s h i l l in g s  26,240,000/=. Being d i s s a t i s f i e d  

with the dec i s i on  the applicant has lodged a no t ice  of-appea l .

The app l ica t ion  by way o f  a not ice o f  motion supported by 

an a f f i d a v i t  sworn by Wil fred Mirambo, learned Counsel who 

together  with Hr. Maira, learned Counsel had represented the 

appl ican t  be fo re  the High Court. From the a f f i d a v i t  the main 

ground f o r  seeking stay o f  execution Is that tho appl icant 

would s u f f e r  g r e a t  hardship i f  an order f o r  stay of  execution 

i s  not granted.  Furthermore, i t  i s  a lso stated in the a f f i d a v i t  

that  the inteVided appeal has g rea t  chances of  success. At the 

hearing of  this  appl icat ion before me, the appl icant was again



a dv o ca t e d  I: o r  hy Mer.r.rs Moira  and Mirnmho, lo a rn od  C ou n se l .  In 

e l a b o r a t i o n ,  K * i i r a f l o a r m M  Counse l  emphas i zed  the f a c t  tha t

as t.h<? r('5|)on.-|t:r’ t: company la  ' lormart wi th no return f i l i?d s ince 

1W7 , the a p p l i c a n t  i s  l i k e l y  to s u f f e r  1 irreparable l o s s  i f  the 

appe a 1 .succeed;-; in l i is  fa vour.  This  i s  so, tie s t a t ed ,  Iwcauso 

the rcsilond.'.'Pt i s  so h e a v i l y  indebted to the a p p l i c a n t  bonk that  

i t  would not  ho p o s s i b l e  f o r  the a p p l i c a n t  to r e cov e r  the dec re ta l  

amount once e x ecu t i on  takes p l a c e .  In the course o f  h is  submiss ion, 

Mr. M.-jii'o ievu,i.L<"l that  the d e c r e t a l  amount o l  slii.1 l i n y  s 2(i, 1-Mi1, ! " ’0' - 

has been paid under p r o t e s t  a l t e r  the s e i z u r e  and at tachment o f  tin.-; 

a p p l i c a n t ' s  motor v e h i c l e s .  Prompted by the Court  as to what the 

app l ica t ion  seeks to achieve i f  execution has been e f f e c t e d ,  Mr.Mairq, 

learned Counsel whi le conceding and c o r r e c t l y  so in my considered 

view that with the decre ta l  amount paid the appl i cat ion  f o r  stay 

of  execution had been overtaken by events,  he urged the court  to 

issue; an order  for  the respondent to  deposit  the amount of money 

in Couri:. In h is  submission, Mr. Maira was of  the view that i t  

wni; safe r  to hove the money deposited in Court than l eav ing  i t  

in the custody o f  the respondent. He submitted further that the 

Court could do no by invoking rule 3 o f  the Court 's  rules in 

order to ensure that ju s t i ce  i s  'done.

Mr. n. Nqalo, learned Counsel f o r  the respondent vehementaly 

opposed the app l i ca t ion .  Me ava i led to the Court a copy o f  the 

l e t t e r  from tlii.- appl icant dated 29th May, 1997 addressed to the 

Respondent enclos ing  a cheque fo r  s h i l l i n g s  26,240,000/=. ; I t  wa.«

Mr. Kgalo*s vli-w that in terms o f  the prov is ions of rule 0 (2) 

the in s t i t u t i o n  of  an appeal shal l  not operate to suspend the 

execution o f  a decree1. In th is  case, the execution having taken 

place ,  there was no basis f o r  sustaining the app l i ca t ion  fo r  stay,



»•>
he urged. Elaborat ing  further,  Mr. Ngalo submitted that as a 

matter of' p r i n c i p l e , no stay ol execution order can be issued 

a f t e r  execution lias teen carr icd  out. In support of this  

p ropos i t ion ,  he re f e r red  to MH1.LA on C i v i l  I’ rocedu re Coda, 14th 

Ed it ion ,  Vol .  p. 1180. He prayed for  the dismissal  o f  the 

a pp l i ca t ion .

♦
From the: a f f i d a v i t  depos it ion by the appl icant  and the oral 

submissions by both the learned Counsel f o r  each of  the pnrti.es, 

i t  i s  common ground that s h i l l i n g s  26,240,000/= has been paid 

by the" app l i can t  in sa t i s fa c t i on  o f  the decree in respect  of  the 

High;Court (Arusha) C i v i l  Case No. 40 o f  1995. In the l e t t e r  of 

29.5;. 1997 addressed by the Appl i cant ' s  Zonal Direc tor to the 

Respondent, i t  i s  stated:

"Enclosed herewith please f ind our 

- BP cheque No. A 050862 fo r

Shs. 26,240,000/= being payment in • 

s a t i s f a c t i o n  of  the decree in 

respec t  of  the above case. We f 

there fore  expect that the bank's ,:v 

three veh ic le s  attached by the 

Court Broker in execution of  the 

decree w i l l  he re leased immediately".

The 'no t ic e  o f  motion f i l e d  under rule 9 (2)  (b)  'o f  the Court of 

Appeal Rules, 1979 seeks the Court 's  order in  these terms:

'■* '• i i  
"That the execution o f  decree in

High Court C i v i l  Cose No. 40/1995

de l i v e red  at Arusha on 24/12/1996 :

be stayed unt i l  the determination v

o-f- the intended appeal to the

Court o f  Appeal of  Tanzania" .
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From these 1 nets and os a!ready ind ica ted ,  Counsel fo r  both .par t ies  

are eyrned) i t  i s  beyond dispute that what was souqht to bS achieved 

in the app l i ca t ion  fo r  stay has already been accomplished. That is ,  

as Mr. Moira, learned Counsel f o r  the appl icant described i t ,  the | 

stage for  stay orriivr i s  over.  In Mulla, C i v i l  Procedure Code, 10 th * 

Ed i t i on .  p . l l » 0 . i t  i s  stated:

*
"An order for  a stay of  execution impl ies 

that the: decree has not been executed.

There fore ,  whero a decree has been 

executed,  no order can be made un^er 
t.hir. r u l e . "

And so, as c o r r e c t l y  conceded by the learned Counsel f o r  both 

pa r t i e s ,  this  app l i ca t ion  has been overtaken by events.  There i:; 

hardly anything that  this Court could do at this stage in th is  

app l ica t ion  i r  r e s to r ing  the status quo which i s  the ob jec t  of 

such on app l i ca t i on .  The granting o f  a stay order would not 

there fo re  serve any use fu l  purpose.

At this juncture i t  in re le vant  to observe that the 

app l ic a t ion  by way o f  a no t ice  of motion was f i l e d  in the Court 

at  the Arusha Reg is t ry  way back on 3rd January, 1997. This was 

reasonably soon a f t e r  the decree was de l ive red  on 24.12.1996. 

However, i t  i s  unfortunate that whi le  the appl icat ion was s t i l l  

pending, a warrant o f  attachment was issued on 9,5.1997 resu l t in g  

in the attachment o f  the a pp l i can t ' s  motor v eh ic le s .  Although 

as a matter o f  law under the prov is ions o f  rule 9 (2) that 

course o f  ac t ion  cannot be fau lted  because the in s t i tu t i o n  of  an 

appeal i s  not a ground fo r  suspending the execution of a decree,  

nonetheless,  i f  the fa c t  that the app l icat ion  was already before  

the Court was brought to the a t tent ion  of the High Court, i t



could w e l l  he considered before  the issuance o f  the execution order.
*£'

In ' th e  o v e r t  o f  n r e fusa l  to stay the execution of the' .decree, i t

would bo open for  the party aggr ieved to appeal against that

dec is ion .  As matters stari^ now, opart  from sympathizing with the 

appl icant,  a:> a matter of  law and procedure, th is  Court has no

lega l  bonis upon which to isnue a stay order.

As mentioned be fo re ,  Mr. Maira, learned Counsel f o r  the 

appl icant  made strenuous e f f o r t  to convince the Court to invoke 

rule 3 of  the Court 's  Rules, 1979 to order the Respondent to 

deposit  in court  the money paid by the appl icant irj sa t i s fa c t i on  

o f  the decree i . e .  Shs. 26,240,000/=. Needless to go in to  the ....
I

d e t a i l s  o f  this  aspect , s u f f i c e  i t  to state  tha t . ru le  3 i s  meant 

' to cover matters which are be fore the Court and f o r  which no 

prov is ion  i s  made under the ru le s .  In the ins tant  case, i t  i s  

c l e a r  to me that  the matter per ta in ing  to that aspect i s  not 

before  th i s  Court. That i s ,  what i s  sought by Mr. Maira, namely, 

depos it ing  the* decre ta l  amount in Court i s  an aspect  touching on 

the process o f  execution.  I t  concerns the a l t e ra t i o n  o f  the 

condit ions or  terms o f  the execution and attachment process which

i s  the concern o f  the Hi^h Court. I t  should hove' been ra i s ed .......-

with the High Court i f  a t  a l l  i t  was f e l t  d e s i rab le .  For that 

reason nnH with due respec t  to Mr. Maira, learnef l ’ Counsel, I  am 

unable to accept his prayer to have the money deposited in Court.
»

In the event, and f o r  the foregoing  reasons, the appl icat ion  

i s  dismissed with costs .

DATED at OAR ES SALAAM th is  24th day of June, 1997.

D.Z. LUBUVA 
JUSTICE OF APPEAL



1 c e r t i f y  that th i s  i s  3 true copy o f  the o r i g in a l .

/ \  /  \\ -----4 -/Nr'-v'
' \

( U.M. LUANDA ) 

SENIOR DEPUTY REGISTRAR


