IN THE COURT OF APPEAL OF TAMZaMIA

AT DAR ES SALAAM

-

CIVIL APPLICATIOf NO. 38 OF 19%7

»

BETWEEN

NATIOWAL PAINTS (T) LTDe -« « o & o o = o = APPLICANT

AND .
UJANAA HARDWARE & AUTO PARTS LTDee o « =« o RESPONDENT
(Application for Stay of the order for
Temporary Injunction from the Ruling

and Order of the High Court of Tanzania
at Dar es Salaam)

(Mkwawa, J.)

dated the Sth day of June, 1997
in

Civil Case No.308 of 1996

MFALILA, J.A.S

In this application, the applicant is seekina an order that
the or-er of temporary injunction granted by the High Court

(twawa, J.) against it be stayed pending the determiration of

the iptended asppeal asalnst the rulira granting the temporary

injunction. In the Hiah Court, the presernt recspcendent compary
arp.ied for a temporary injunctior to restrain the present
applicant company from displaying and/er disposing in any way
products marked “NATIONAL PAIRTS" with the logo wpAINTCOY pendifng-—
the firal determination of the sult. 1t the end of the hearinc,
the learned iudge, granted the temporary irjunction sought and

imposed the following congitions: ,
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(a) That the said order shall be valid only
during the validity of the clzimed

trade mark.

-

__:_\bj.jii—ilrlrat UULHV T dppll\.cnt =rrd IG:}J\J‘!A &
shall keep account and proper record

of the products now in question.

(c) That the applicant shall undertake to
pay damages suffered by the respondent
by reason of the operation of the
temporary injunction if it turns at

the end of the main suit that the

55==é;§§§%pplicant was not entitled to the
tﬁ-r—aﬁae.p&og,ary injunction.

" At the hearing of ghis application, Mr. Luoga, learned advocate
who appeared for the applicant company, attacked the order for
temporary injunction as being unclear, confusing and consequently
not easy to carry out. For instance he said the order is silent
as to how the record ard accounts are to be kept and also the form
in which the undertaking to pay damages is not provided for.

- ~Secondly he said, the Court order for s temporary injunction would

menr very iittle o the recpondents because there are other

imnorters of the <isruted product whs are not touched by the

In reply Br. Tenga learned advocate who appeared for the

respondent company, argued that if Hr. Luoga thought that the

High Court order was not caparie of execution kecause it is uncleear

and confusing, he should have gopne back to the High Court to seek

(AN

a ciarification of the terms of the order and that therefore he
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should not have come to this Court at this stage.

But pr. Tenga

pointed out the order is quite clear in its terms and that they can

easily be carried out. 1In the circumstances, he urged the Court to.

dismiss the application.

I thirk that the present order for a temporary injunction
cannot be stayed on the basls that it is not clear and it is
confusing because if moved the High Court which issued the order

for temporary injunction could provide the clarification on its

order and remove any confusion surrounding it. But the difficulty
1 S U

o
I think lies in the fact that the temporary injunction is predicateq
e

by a condition precedent, namely that the ;éspondent mus t undertaké'

to pay compensation for damages suffered by the respondent by

reason of the operation of the temporary injunction, if it turns

out at the end of the main suit that the applicant was not entitled

to be granted the temporary injunction. The other two conditions

(a) and (k) imposed by the learned judge are obviously to be

complied with as part of the temparary injunctior but the temporary'

~injurction can only core iﬁtovope:atior after sbplicant héE“Ebhpiigﬁ

——witr ocondition {C,,-ethdrsisc-theprotectior-afiorded to -the

resvorndert by this condition would be rendered meaningless. In’

the course of the hearing of this aprlicetiorn, I asked Dr. Tenga,.-

if the condition precedent had been met, he replied that it has

not =s the arplicants have given no such undertaking: with

this reply, it is obvious that the temporary injunction aranted
by the High Court is not yet operational. The respondent i1s not
&s yet obliged to comply with its terms, corsesuerntly there is
rothing which is operational to be stayed. To issue an order

of stay would be speculative or the part of this Court that the

condition jracedent fe gning Lo be met by the spplicant. raet
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at such a condition is too onerous

applicant could as well find th
to comply with it rendering the temperary

and therefore decide not
This Court cannot indulge in such

ipiunction irnoperative.

speculations.
ormant,

The temporary injunction is as it were currently d
It would be a

it is pointless to order stay of a dormant order.
waste of time. Accordingly this application faile and it is
dismissed with costs.
DATED AT DAR ES SALAAM THIS 24TH DAY OF JULY, 1997.
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L.M. MFALILA
*  JUSTICE OF APPEAL
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this is a true copy of the original.
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