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( p‘ lication for Svay of Zxecuiion
ror the Judgement/ecree 0 the
igh Court of Tanzania =t

D&r es Salaeza)

[k T Tasans ~
{(#znento, P, T:t. Jurisd.)

DATED the 15th day of ISesotenber, 1897

Civil Anpeal Hc. 79 oi 19S6

LUBUVA, J.A.:

In Kisutu Ii's Court Civil Case Wo. 164 of 1995 <the
1st and 2nd respondents in this application together with
‘another person by the name of Ieizal Salleh Hujjat had
filed a suit against the applicant. The clzim involived
a motor vehicle which had bsen sold to tie applicant,
The Resident lMagistrate's Court decided infavour of the
1st and 2nd responéents andé ordered the motor vehicle
+o De returned to the second respondent on condition
that the applicant was reiunded by the respondents the
money he had pzid for the Liotor vehicle. Being
dissatisfied with the d=cision, the 1s¢ and 2nd

respordents appealed to the High Couxt. In Ixt, J.
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Civil ADDeel :HC. !
TS zilowel tne avnszli. The zprliicant was ordered

to restors the disputeld nctor vehicle wo the 2nd respondens.

In this zpplicesion; tThe applicais vy = hotic__e b:-.
motiomn 1is seeling the CourT's order tThat the C-.ecisic.n
of the " Court in Ixt. 5. Civil Anpesal Ko. 79 of 1€¢5
dated 16th September, 1397 bs stayed pez-@.ing the intended

Lied 17.9. 1J97.
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appeai.

Ti1 support of the advpiicetion, Ir. 3z2fari, learned
counsel for the applicant nzs sworn and iiled =zn affidavit.

In 'DaI'a. raph T of tne affidzavit it is stated: .

7. 'Ti_lfaﬁ the applicarnt stands to s*&fér

-_/ R )
irreparable loss and hardship if stay
oo
of execution is not granted as prayed -
o ToEEErTE

herein. Therefore if the stay of
executlon is not granted, the resnondenzs

who are Geternined and zealcus shalil at
any time carry out execution of the
judgment and seelr restoration of the
disputed iotor vehicle to themselves
and hence the whole purpose oi the
~applicant's intended appeal will be
compietely defeated.

In resvonces to the applicant's affidavit, the second
respondent has deposed and filed a couwnter-afiidavit.
in the counte —"Ifl(...\'.‘: t, it 1s stated tThat - the applicant

-

does not disclose thz loss thzt the judgment debtor is
likely to suffer upon tae sxecuition of the decree, 1%

is further stated that as the applicant was ordered to



he camnnos retain the veiicis znd atv vhf 3ane tinme retzin

£ 5 03D 570 J—

the balance of 5,C

At the hearinzg ¢i Thisz addlication Ux, Safari
essenitialiy recapitulzteld uvihzt is statel i his aeffidavit,

He eizphasized the iact Thal the 2policent would suffer an
irrsparcore loss 1i execution vakes piice before the
gdetzxmination of the appeai, Ihis is sc, he stated, as

a result of the executisa of the decree the motor vehicle
woul@ De vaken awey Irc: the appiicant, !ir. 3afari

howe—ve‘r' concedeb thzt che zpolicant cou_L‘. now con 1y viith

- L

he ﬂeszdems :‘.'; 1s‘h‘a e to pzy

ct

'-Lh,e ome* of the Courv of
the balance of the purc hase price of the niotor vehicle
to the 'anrespondent beca_.u.se the asttexr was +taken on

.appeal' to the High Court,

Responding to these submissions, I, Ealolo, learned
_cqg,gsel raised three issves, TFirst that the 'applicaa-'q
ha:i not complied with the oxder of the Res;i:Qenf
ragistiate’s Court to deposit in cop:ct the balance of
shillings 5 million before the motor vehicle was taken
from police custody. OSecondly, that since the applicant
had not pasid +the balance of ths durchase drice as ordered
and Sfill retained the notor vehicie, the respondents
would suffer nore loss and demesss than the applicant if
stay of execution is granted. Thircly, the intended
appeal does not ~'"~.Lse zny Dpoint of law for consideration

by the Court of Apneal.
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~ecoXCG; One curious ant uaexplzined Ieziture ene raes.

Trom +The decree attachsé Jo the apdlication, the Coursd

i

balarnce of the purchasc drice of the noter vehicle., This

that case, it rewainz an oven guession 23 to how the -

Police at the Crsterday Police Jtation release the motoxr

o o

“vehicle if the court order was nov fuifiilied., The

45

sapplicant cenies in his affidavit that the vehicle was
reieased through d;;:bioui: zeans,. 0 _ji:hié, zrs Safari, -
learned counsel has valiantly submitted that the applica.nt
could not maie the balance vzyment because an appéal had
veen filed in the High Cou.'rt.' -*ith respect, the filing
of an appeal was no licence for not cordlying with the
court order. If anything at 211, until and unless it vas
ordered otherwise, the filing of an appeal was all the
more reason for not releasing the nmotor vehicle until the

appeal was detemmined,

-~ 32 - an

the meain ground adveihred TFor seeliny stay of
execution is that ths epidlicant is 1liltely to surfer
irrevarable loss if execution takes Place bhefore the

deternination ‘of the =zppeal in that the vehicle would

be taken away, It was not elaborated as to whether the

e e,

loss would infact occur and o what extest. It -is
-

S ———

e memmras A Ao e - ~ - -



{_canzges. On ihis,
+hi s Court has on 2 xnber ¢f cases reiterated this
nrijpcipie. Recently, & sizilar point wazs underscored in

civil spopiication Ho. 1% of 18587, Tenzanie Posts &

Telecommuiications Corpor2tion v iy/c Z.3. Henriia ':U.Dm_:'._es

(unreporsed) and Civil fpplication ¥o. 52 of 1395, Tanzaniz

Gotton izriieting Doaxd v Cogecot Cotion Company I.A.

(vnreporied)., In the instant case, conzidering the
circunstances of the case, I air not setiled in my ninad
tha+ the applicant would suifer such irredarable and

substantl .L loss if execution of the cecree tooll place,

\?ith respect, I do not accedt Iix, Sa:a:: 13 subm.ssmn on
thlS pom‘t Just as much as I am not in{a reerent w1t‘1
1'1-; ,,alolo, le rned counsel thaf the respondents wou_..d
suffer more damages and loss if stay of execution is
zranted. This is for the simple reason that either way,
the loss if any, would not in my view, be irreéarable
énd incapable of beinz atoned by way of damages.if the
apprehension on the part of the applicant is that the
motor vehicle would be taken from him. Such could not
if;‘ny"ﬁew, amount to an irreparable loss. He was
merely at: the stage of mrchauliw it and had not started
putting it to soi:e business use, The loss would not be

zn irreparable one.

Wext, T would consider whether there are other 'OeCJ.a.L

e e A —— p——

Cil"CmﬂStanceS to warront the gl".i‘ltiil;_’_j ct a stay of execu'bio.’f’..!

“ip, Talolo, lezaried covnsel has sudzittec that the intended
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Court of Appeal. 4Lt this junciure, it may well be askéé
as to what are the chances of success ol appeai in thié
case, 1n doing so, sight should however not be lost of
the fact that though the chznces of cuccess of an appeal
is one among other factors for consideration in an
appiication for stay of execution, generclly, it is
difficult -to gauge such chances meaningz Pt ] wlly at a stase
when submissions on both sides have not veen heard. In
thig cas¢ however, a cursory slance thiough the judgment
of the . . Court {(Menento, PR, ZXt., &) reveals what
appears té‘me a legal aspact which in iy view warrants

ciose_gcrutiny. - This Dervziac

cr

o the oxder isgued by the -
tnal cours regaiﬁing‘j;:hc_e zosor vehicle in question. :l‘t’.
.'.LS an aspect which was also considered on appeal by |
lanento, PR, Bxt. J. ‘The appeal
hav:.n._, been allowed wi uh the order that the 2nd respondens:
be handed ovex the motor veh:.cle, the question -of the
balance ¢f the noney paid in the purchase was left open
ended" This poses the p*‘oblem as to who among the.,

part:l.es paid what and who retains what vis a v:Ls the
purchase price of the motor vehicle. This i3 in order

to do fair justice to the parties. I%v is, :m m;y considered

opinion a relevant and important lezal as’oect that nay

._well be considered on appeal.

All in all therefore, 1 am satisiied that in the

circusstances of the case the apbdlicant is not likely

to suffer substantial and irreparable Jloss which is



incapable of being atoned for by wey of damages, Howewver,
considering other relevent perculiar circumstances of the

case €.8 the legal issues perteining to the motor vehicle,

its purchase price and who retains what anong the parties,
in the ‘interest of' justice I am inclined to exexrcise the
powers vesfed under ruie 3(2)(b) of the-Cour".:'é Rules,
197S%. Tt is therefore ordexed that the execution of

the a,eciéian of the Court (A.R. I-Ea.nento,..- Pﬁm, EXt. J)
in ¢ivil Appeal No. 7S of 1996, dated 16th Scptember, 1597

‘be stayeld rending -the determination of the intended appeal.

—Costs in thezcause.

DATED 2t DAR ES SATAA this 3md day of Wovember, 1597

D, Z. ILUBUVA
JUSTICE OF APPEAL

t this is 2 true copy of the original,
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