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In the Latter o f sr. Intended Appeal

(Application fo r  S~ay o f 2xecution 
from the JudgeinenT:/Decree o f the 
High Court o f  Tanzania at 
Bar es Salaazi)

(I.Ianento, P?J~. E::t. Ju risd .)

DATED the 15th day o f Dsptenber, 1997

C iv il Appeal Nc. 79 o f 1996

LTT~BUVA, J . A . :

In Eisutu I<M's Court C iv il  Case Ho. 164 o f  1995 the 

1 s t  and 2nd respondents in  th is  ap p lica tion  tog e th er  w ith 

another person by the naae o f  I 'e iza l Sail eh. H ujjat had 

f i l e d  a su it against the app licant. Hie cla im  in v o lv e d  

a motor veh icle  which liad been sold  to  the a p p lica n t.

The President IJagistrate 's Court decided in fa vou r o f  th e  

1st and 2nd respondents and ordered the n o to r  v e h ic le  

to be returned to  the second respondent on con d ition  

that the applicant Was refunded by the respondents th e  

money he had paid f o r  the n o to r  veh icle . Being 

dissatisfied with the d e c is io n , the 1 sc and 2nd 

respondents appealed to  the High Court. In jj>:t, J.



C iv il- Appeal ‘Jo. 7? o f . (ITanento PHI_S

Ext. allowed the appeal. The applicant was ordered 

to r e s to r e  the disputed rioter vehicle to  the 2nd respondent.

In th is application , the applicant by s. n otice  o f  

n iotion  is  seelring the Court's order that the d ecis ion  

of th e  Court in Ix t. J. C ivil Appeal Ko. 73 o f 1SS5

dated 16th September; 1397 he stayed pending the intended 

appeal. The notice  o f  appeal was f i l e d  on 17.9.1397.

I n  support o f  the app lica tion , Hr. S a fa r i, learned 

c o u n s e l  fo r  the applicant has sworn, and f i l e d  an a f f id a v i t .  

In paragraph ;7. o f  the a ff id a v it  i t  i s  s ta ted : .

7. That the applicant stands to  s u f fe r
irreparable lo s s  and hardship i f  s ta y
o f  execution  i s  n ot granted as prayed
herein. Therefore i f  the stay o f  
execution i3  not granted, the respondents 
who are determined and zealous s h a l l  at 
any time carry out execution o f  th e  
judgment and seeir restora tion  o f  the 
disputed iio tor  v e h ic le  to  themselves 
4nd hence the whole purpose o f  the 
a p p lica n t’ s intended appeal w i l l  "be 
com pletely defeated .

I21 response to  the a p p lic a n t 's  a f f id a v it ,  the second 

respondent has deposed and f i l e d  a c o u n te r -a ff id a v it .

In the co u n te r -a ffid a v it , i t  is  stated  that the app lican t 

does not d is c lo se  the lo s s  that the judgment debtor i s  

l ik e ly  to s u ffe r  upon the execution  o f  the decree . I t  

is  further stated  th at as the a p p lican t was ordered to



pay -fclie decree holder the ;al:mce of s h ill in g s  5 ,000 ,000 /=  

he ca n n o : retain  the veh icle  and at the sar'e tiiae r e ta in  

the Dalance o — p, •**3*̂ / — .

At the hearing c i th is  application ?.'r. Safari 

e s s e n t ia lly  recapitu lated  \;hat in ctated in  h is  a f f id a v i t .

He emphasized the- fa ct  ~hat the applicant v/o-uld s u f fe r  an ‘ 

irrep a ra b le  lo ss  i f  execution takes pli.ce b e fo re  the 

de13 z^iination c f  the appeal. Inis is  so, he stated, a c  

a r e s u lt  o f  the execution o f  the decree tlie s o to r  v e h ic le  

would be taken away fron  the applicant* Ilr. Safari 

however concedes that the applicant could n o t comply w ith  

the order o f  the Court o f  the Resident T.iajistrate to  pay 

the balance o f  the purchase price  o f  the i io to r  v eh ic le  

to th e 2nd respondent because the n a tter  v/as taken on 

appeal to the iHigh Court,

Besppnding to  these submissions* Lb?. E a lo lo r learn ed  

counsel raised, three iss u e s , T iro t that th e app licant 

had not complied with the order o f  the liacident 

M agistrate1 s Court to  d ep os it  in  court the balanqe o f  

flhil-liaga 5 ra illion  be fore  the isotor v e liic le  \vas taken 

from p o lice  custody. Secondly, that s in ce  the a p p lican t 

had not paid the balance o f  the purchase p r ice  as ordered 

and s t i l l  retained the n ot o r  v e h ic le , the respondents 

r/ouid s u ffe r  more lo s s  and damages than the applicant i f  

stay o f  execution  i s  granted . T h ird ly , the intended 

appeal does not ra ise  any poin t o f  lav/ f o r  con sideration  

by the Court o f  Appeal.



At the outset i t  must be pointed out th a t  fron th e  

r e c o r d ,  one curious and unexplained feature emerges.

From the decree attached to the app lica tion , the Court 

o f -fc2ae liesident 'la^istrate had alternatively- ordered th e  

« -o p lic s n t  to pay the decree holder (defendants) the 

b a l a n c e  o f the purchase price o f the not or v e h ic le . -This 

is  e v id e n t  froin paragraph 7 of the a p p lica n t1 s  a f f id a v i t  

and o f the 2nd rscpondent1 s co u n ter -a ffid a v it .- In

that ca se ,  i t  remains an open question as t o  how the - 

P o l i c e  at the Oysterbay P o lice  Station re le a se  the m otor 

v e h ic le  i f  the court order was not f u l f i l l e d .  The

j£.applicant denies ih  h is a ff id a v it  that the v e h ic le  was ' 

r e l e a s e d  through dubious neans. On th is , *Ir. S a fa ri, -

l e a r n e d  counsel has va lia n tly  submitted th at the a p p lica n t 

could  not make the balance payment because an appeal had 

been f i l e d  in  the High Court. -v/ith  resp ect, the f i l in g -  

o f an appeal was no licen ce  f o r  not complying -with the 

court order. I f  anything a t a l l ,  u n t il  and \mles3 i t  was 

o r d e r e d  otherwise, the f i l i n g  o f  an appeal was a l l  the 

more reason fo r  not releasin g the motor v e h ic le  u n t il  the 

appeal was determined.

The main ground advanced f o r  seel-:in£ sta y  o f  

execution is  that the applicant i s  liir e ly  to  s u f fe r  

irreparable lo s s  i f  execution talres p lace b e fo re  the 

determination o f  the appeal in  that the v e h ic le  would 

be taken away/ I t  was not e laborated  as to  whether the

lo ss  would in fa c t  occur and to  what exten t. i t  ~;is



atoned by.way ol'_.d2Hsges, On th is , 

t h i s  Court has on a nuiiber o f  cases re ite ra te d  th is 

•orincip le. Recently, a s in ila r  point was underscored  in  

C i v i l  Application ITo. 15 o f  1557, Tanzania P osts c. 

Telecommunications Corporation v ll/s 5 .3 . H enrita ^applies 

(unreporued) ancl C iv il  Application No. 52 o f  1S9o> Tanzania 

00-1:1 ; on marketing Board v Cogecot Cotton Company C.A. 

(u n reported ). In the instant case, considering the 

circum stances o f the case, I an not se ttled  in  my mind 

that "the applicant would s u ffe r  such irreparab le  and 

su bstan tia l loss  i f  execution  01 the decree tool: p la ce .

V7i.tli respect, I do not accept Ir.r. 'Safari1 s subm ission on 

th is  point just as much as I as not in agreement with 

Irr .  Z a lo lo , learned counsel that the respondents would 

s u f fe r  more damages and lo s s  i f  stay o f execution  is  

g r a n t e d .  u!his i s  f o r  th e  simple reason that e ith e r  way, 

the lo s s  i f  any, would not in  my view, be irrep a ra b le  

and incapable o f being atoned by way o f  damages i f  the 

apprehension on the part o f  the applicant i s  that the 

motor veh icle  would be taken from him. Such cou ld  not 

in  my view, amount’ to  an irreparab le  lo s s . He was 

merely at the 3tage of- purchasing i t  and had not s ta r te d  

putting i t  to  some business use. 'Hie lo s s  would not be 

an irreparable one.

Next, I would con sid er  whether there are other ̂ specia l 

circumstances to warrant tlie ^rantiii'i ex a sfca*y o f  execu.i/j.o.%1# 

:,Tr  2a1 o lo , learned covmsel lias sub?.litted that the intendedC ‘ V . _... -O T\T\a r» I “*



Court o f  Appeal. At th is juncture, i t  may w e l l  "be asked 

as to  w hat are the chances o f success 0:1 appeal in  th is  

case. Xn doing so, sight should however not be lo s t  o f  

the f a c t  that though the chances of success o f  an appeal 

i s  one among other factors fo r  consideration in  an 

a p p lic a t io n  f o r  stay o f  execution, generally , i t  is  

d i f f i c u l t  •to .gangs such chances meaningfully a t  a stage 

when subm issions on "both, sides have not 'been heard. In  

th is  ca s e  however, a cursory glance through the judgment 

o f  the.- Court {L^nento, P3LI, Ext, <T) re y e a ls  what 

appears t o vme a le g a l aspect which in  r-iy view  warrants 

c lo se ,s .cru tin y . ‘Ib is  pertains to the order issu e d  by t lie  - 

t r i a l  cou rt regarding ‘ the pot o r  veh icle  in  qu estion , ' . I t . ’ 

i s  an. aspect which was a lso  considered on appeal by 
Hananto, CTf» Ext. J. The appeal
having been allowed with the order that the 2nd respondent 

be h a n d ed  over the motor v e h ic le , the qu estion  of the 
balance of the money paid in  the purchase was left open 

endedj !Ehis poses the problem as to  who among the. .
1

p arties  paid what and who reta in s  what v is  a v is  the
•v •

purchase p r ice  o f  the motor v e h ic le . This i3  in  order 

to  do f a i r  ju s t ic e  to  the p a r t ie s . I t  i s ,  in  my con sidered  

o p in io n  a relevant and important le g a l  aspect that may 

w ell be considered on appeal.

A ll in  a l l  th erefore , I  am s a t is f ie d , that in  the 

circumstances o f  the case the a p p lica n t i s  not lilre ly  

to suffer su bstan tia l and irrep a ra b le  l o s s  which is



i n c a p a b l e  of "being atoned fo r  "by way o f damages. However, 

co n s id e r in g  other relevant percu liar circum stances o f  th e  

case e * g . the lega l issues pertaining to  the motor v e h ic le ,  

i t s  purchase .price and who retains what among the p a r t ie s , 

in  t h e  in terest o f  ju s t ice  I  am inclined  to  exercise  th e  

powers vested under rule 3 (2) (b ) o f  th e -C o u r ts  Buies,

197S* ^  is  .therefore ordered that the execu tion  Ox

the d e c is io n  o f  the Court (A«H. Kanento,. PliEI, E xt. j )  

in  C iv il Appeal No. 75 o f  1996, dated 16th September, 1997 

T>« stayed pending -the determ ination o f  the intended appeal-

■ C osts in  theocause.

BATED at DA2 ES SAIAAII th is  3rd day o f  November.. 1997*


