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In a notice ¢f motion under rule 9(2)(b) of the Court's

'rules, the anpllcant is moving this Court for an order that the“? L

fexecutlon cf the decree of the High Court’ (Kagr%g@-) in Mlscelianeous

4

_Ceuse No. 117 of 1996 be stayed pending the determlnatlon o* khe

)
1ntended appeal. The appllcant is represented by Hr,. Malra‘ learned

e

- Dr. Tenge, ledrned Counsel appeared for the flrst

4

respondeae while Mr. oalula, learned Senior State Attormey

e,

.represented the second respondent, the Honourable the AttorneﬁiA;”

Genercl.

In surport of the application, Nicholas Nere Lekule, the .
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Nos 1331 Tegeta Salasala.
The application was dismissed ou

180101 1996¢

2. That if the stay order is not
granted, the intended appeal
would be rendered useless and

of mere academic interest,

industry brleflv set dut the hlstorlcal oackground to the

‘
.

case that led to this appilcatlon. ‘He stated that the matter'fi

arose from High Court Miscellaneous Cause No., 117 of 1996 and;w

not Jivil Case MNo. 117 of 1996 which was, through typing error !u

ﬁ-.’""

indicated in the notice of motion. According to Mr., Maira,. =

in that Miscellaneous Cause the applicant had applied befofeu.if

the High Court for a temporary order of injunction to festrginf
the 1st respondent, the Independent Power (T) Ltd. from enterlng

into the land at Farm No. 1331 Tegeta Sala~salae Thls order was

W . -
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sought Mr, Mzira stated, pendlng the determlnatlon of a su1 ”‘:

vhich was then yet to be instituted. Incidentally from the bar
" the Court was 1nformed that the suit is now instituted before~

the High Court as Civil Case No. 15 of 1997, it is pendlng ér~ i

hearing date to be flfed. A copy of the plaint in that casi"j

was, with the concurrence of both counsel availed to me._fOﬁfW:
18,1C,199¢, the Eigh Court dismissed ths apriication for tne

vemporary Infuacilor sought. The applicant was diszatisliied
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inténded appéal for twq.reasons.' First, he stated, the app&1¢ant

who owncd Jand on Farm No. 31 Tegeta Salasala was carrylng out

'\lr

fapnlno activities on that land whlch had been acqulred by" the

Governmenu on whose behalf. the second respondent was appeaxang.

’ FArp ) B
As stated in paragraph 5o ;/ dav ’; 2. ra vehemently

paragraphs 6 and 7 of the affidavit in reply by one James ﬁfﬁ .

Rugemalila, a director of 1st respondent company, . Mr. Nalra =

countered tqat 1n the intended appeal the crux of the matter_for

o

challenze on appeal is not the money but the principles 1nVolved

in the acguisition of the land. It was however not aenled”by e

-

Mr, Maira that the 1st respondent had deposited money iies ~=

) seul

<54 | ’ s .
Shs, Million 27§*for compensation in respect of the suit-piot; -0
'ﬁl‘ . o

e —

He prayed that in order to mlnnnlze the loss on the part~of the

aprllcant the status quo i.e. the position before the part1g$

went to the court should be maintained until the pending appegl

against Kaji, J.'s decision/ruling is determined,

r. Tenga, learned counsel for the 1st respondent aréﬁg@f, *

three substaniive grounds. TFirstly, it was Dr, Tenga's

9]

ubmission that. the order or ruling of the High Court of:ﬂ??40.1996

‘is a declaratory order whick is neot capable of executi

|27
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He however added a few more polnt., which I will deal w1+h I‘aLg:

. “-

On this submission it is relevant to note that the applicafcm_n._

before the High Colrt was seeking an interim injunction _1::,_9:177.--‘_-

e

restrain the 1st respondent from entering Farm No. 1331 Teé.ét‘a

Salasala. That is, the application which was dismissed by il

Mr, Justice Justlce Kaji on 18.10.1996. "It is that order —m.

" ~ __.—...

respect of which in this appllcat:.on as shown in the notloe ‘of
o e P
motion and confirmed by Mr, Malra, 1n his submlssmn befor\e me a

A . »m . o

stay order is sought., In my understandmg, with ‘the” dlsmlssa:].

of the application in High Court Miscella:neous Cause No,--11

1996 there was nothing, so to speak to be stayed. It was merely

a declatory order that the application had been refused and so,

the position on the ground as regards Farm No, 1331 Tegeta _"‘

Salasala remained as before, much the same as if nothlng

effectual had taken place legally, With an order which is;.-‘«'

incapable of execution, as I hold, that would be sufficien*e'i_:sé ’

disvose this application. But then there ere other po:Lnts of— )

substance which were raised that need to ‘be con;ggs,dered as well.

Secondly, Dr. Tenga argued that the stay order évenf_;j;f?,

granted would not serve any useful purpose. This is becaué’g'j'he

stated, as of now when this application is being heard, -the:‘Tst

responcdent has gone quite a long way towards the constructing-of
-7
2 power stavion, It was Dr, Tenpa's further submission .thgt.'yith

the Government acguisition of the land on farm 1331 TeE,e\,a

zge’a ant the same land having been 2ilocated o the ’ié"‘;r""‘"“
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esponlient, there wag no legel basic upon which the ‘st remnaomient
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(or crops vwhick hove been uprooted

wder construss x

ticn, I agree with Dr, Tengz, that the orue:- —s’cug.-.,
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wsnlar nbf serve any useful purpose. That is, ‘the matter having

beenmo\ertdken by events, the stay order sought would not achieve

the purpose it was intended i,e. maintaining a status quo. Thirdly,

it was also the submiseion of Dr. Tenga, learned counsel that theré%

- - . . T

vwas no_ground for the grant of a stay order. The reason he o

advénced wvas that in the circumstances of the case the apéiicant

is not subaected to an 1rreparable loss which would not adequately .

: be compensated by an award of damages, He went on in his

subm1851on that the 1st respondent has deposited Shs, 2 3 Mllllon

w1th the government for compensat1on in respect of the suit plot :

atgfgé farm, In that case, Dr., Tenga suhmitted, as seen from the_
-pleint filed in the substantive suit - ClVll Case Ko. 15 of 1997,
“thglgsgpe being one of compensation, it is a matter which does not';
Q;rtgnt the granting of a stay as the applicant could equately belh

compensated.

" “On the question whether or not to grant a stay, it is
L -
common ground that one of the essential conditions for granting

a §%ay of execution pending the determination ogﬁgn intended.

BT

appeal is the loss or injury that an applicant is subjected.

It Bhould not be any ordinary loss, it must be an irreparable

loss‘whlch cannot -adequately be compensated by way of damages.

PR

Iggyhe instant case, as found by the trial judge the issue is a

riarrov one, némely that of compensation in which case, the damage’

-

orInss that the applicant has suffered is capable of being

cuplified and paid for by way of dameges. At the hearing of this -

aﬂnulcaulo 1y Mr. Mairz, learned counsel accepted as truthful that

‘/)?-q..
o‘ev o the tune of shillings 255 Millior hze beer deposited by
the 1st respondent witk the governmern: fo» purpcses of effecting
boought to my etfenticn vhat excopt for the applicent

erson, the rav o7 the occupiers of the land in the~



area under dispute have moved out of the area after

comprOmlslng on compensation. Adﬁltlonally, it is alsu an -

undisputed fact that the applicant did not have any permanéht

".s:' N W e

structure on the 1and apart from perennial crOps, In th§'
; ARB -~

situation, I am of the settled view that the applicant d_ é
not qualify fqr'the grant of a stay. The loss involve s f
not irreparable, it is capable of being adequately
compensated Ey an award of damages.

In view of the position I have taken of the matter,w

is not necessary to go into the details of the other paints

£

whlch weke raised by Mr. Salula, learned Senior State Agtgpney.
In passing perhaps I should touch An one thing. He had t¥ken
issue with the affidavit in support of the notice of moﬁiéh;

That it was defective in terms of Order 19 Rule 3 of the ..:

Civil Pracedure Code. Needless to go into the detai;;?oﬁ_~
the matter especially on.whether the affidavit was defetti%é"
or otherwise., Suffice it atﬁg{age to observe‘that,'it*gi;L -
common knowledge that the Civil ‘Procedure Code is applicahle
before the High Court and the courts below. ﬁ%% this Court,

the procedure is governed by the Court's' Rules, 1979;

For the foregoing reasons, the application is dismissed

with costs.. :

AAM . this 24th day of February,«1997.
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