
IN THE COURT Of: APPEAL OF T A N Z A N IA  
AT  PAR ES S A LA AM  

CIVIL APPLICATION NO. 73 OF 1997 
In the Mat te r  of  In tended Appeal  

BETWEEN
T A N Z A N IA  PORTLAND CEMENT CO. LTD. ... APPLICANT

AND
THE MINISTER FOR LABOUR ... RESPONDENT 

(App l ica t ion  for  stay of  execu t ion  f rom the decis ion of  the High Cour t
at Dnr es Salaam)

(Bubos in, J.) 
dated the 8th.  October ,  1997 

in
M isce l laneous Civil A ppl icat ion No. 16 of  1996

R U L I N G

RAMADHANI.  J.A.:

The app l ican t  c o m p a n y  dismissed sixteen employees but  was  ordered by  the 
respon den t  M in is te r  to re insta te  them and that order was  upheld by BUBESHI,  J. 
D isat is f ied ,  the app l i cant  c om pan y  has fi led a not ice of  appeal  in this Cour t  and, 
m eanw h i le ,  there is this app l ica t ion  for stay of  execut ion.

In the coun te r -a f f id av i t ,  the respondent  appeared to put  fo rw a rd  a pre l im inary  
ob jec t ion .  It has been con tended  that the in tended appeal  requires leave to 
appeal  w h ic h  has not  been obta ined. Dr. Mapunda,  the learned counsel  for  the 
app l i cant ,  po in ted  ou t  that  there is already an app l icat ion for leave to appeal  
be fore  the High Cour t .  In add i t ion ,  the learned advocate  po in ted  out  tha t  there is 
no need for such leave. He ci ted s. 17(5) of  the Law Reform (Fatal A c c iden ts  
and M isce l laneous  Provisions) Ordinance (Am endm ent )  Ac t ,  1968 .  The 
ob jec t ion  is w i t h o u t  mer i t  as there is already an app l icat ion for leave to appeal  
w h ic h  w a s  f i led by  the app l icant in ignorance of  the said s. 17(5),  as it was  put  
by Dr. M apunda ,  learned counsel  of  the appl icant.

Tha t  subsec t ion  p rov ides  as fo l lows:
(5) A n y  person aggr ieved by an order made under this sect ion may 

■ appeal  the re f rom  to the Court  of  Appeal  of  East Af r ica.
M y  und e rs tand ing  of  that  sect ion  is that  leave to appeal  is no t  required.

Dr. M a pun da  has subm i t ted  that if stay of  execu t ion  is not  gran ted,  the app l i cant  
is go ing  to su f fe r  i r reparable in jury in that  at the m o m e n t  it is in f inancial  do ld rum  
and has cu t  d o w n  em p loym en t ,  so the dismissed employees  canno t  be g iven any 
e m p lo y m e n t  to do. The employees  wi l l  also have to be paid their  arrears and if the 
in tended appeal  is successfu l ,  it wi l l  be d i f f icu l t  to recover  the sums paid to them. 
Tha t  wi l l  make the appeal  redundant .  On the other  hand, the app l icant  c om pan y



can, at any t ime, pay the emp loyees  their dues should the appeal fail. Dr. M apunda  
has also said tha t  the in tended appeal has great chances of  success.

On behal f  of  the respondent ,  was  Mr.  Malaba, Senior State A t to rn ey .  He subm i t ted  
tha t  the app l i cant  c o m p a n y  has not  s how n  in the af f idav i t  w h a t  i r reparable damage 
a refusal  to g ran t  s tay  o f  execu t ion  wi l l  result . In addi t ion the learned Senior State 
A t t o rn e y  has said tha t  the app l icant com pany  is app ly ing for stay o f  execu t ion  to 
sui t  its conve n ie nce  and that the state of  its economic  pos i t ion is i r re levant.

As  p roper ly  po in ted  ou t  by Mr.  Malaba, in The Bank of  Tanzania v. The M in is te r  of  
Labour  & Eight  Others ,  Civi l App l i ca t ions  Nos. 1 1 and 1 2 of  1 997 ,  w h ic h  w a s  like 
th is app l i ca t ion ,  th is Court  refused to grant  stay of  execu t ion .  In the present  
app l ica t ion ,  if the app l i cant  com pan y  is in f inancial  d i f f icul t ies,  then the more  the 
reason tha t  the emp loyees  be paid their  dues. Should the in tended appeal  fail, the 
em p loyees  m ay  face the same d i f f icu l ty  of  recover ing their dues like tha t  w h ic h  
m ay  face the app l i cant  c om pan y  fearS should it succeed.  A number  of  dec is ions ,  
inc lud ing  the one ci ted  of  The Bank of Tanzania,  prov ide that  if the loss feared is 
m o n e ta ry  then cour ts  are re luc tan t  to order stay of execu t ion  as the loss canno t  
be said to be i r reparable.

The app l ica t ion  is dismissed w i th  costs.  It is so ordered.

DATED in DAR ES S A L A A M  this 18th.  day of  December,  1997.

A.S.L.  R A M A D H A N I  
JUSTICE OF APPEAL.


