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In this appl” .ation, the ammlicant, Shani Ayubu is applying fo
leave to appeal tn this Court. The matter origirstzzc Z..u 77w “ourt
Civil Avmeal NMa, ~ ~f 41997 in vhich the applicant in this matter was
the appellant. The aprpeal vas dismissed. It all started with RM's
Court Kisutu Civil C=se No. 21 of 1992 in which the applicant was the
plaintiff sueing the respondent. At the same time, Criminal Case No.
1089 of 1996 was in progress before the Resident Magistrate's Court at
Kisutu. At the hearing of Civil Case No. 21 of 1992, after four (&)
witnesses had testifﬁed, tre applicant zpplied to have the troceedings
in this case (Cr. Cese No, 21 of 1992) stayed pending the final
determination of Criminal Case No. 1089 of 1996, The aprlicant
unsuccessfﬁily appeszled against the order dismissing the ~~nlication
for stay of the proccedings. Dismissing the application, the learned
judge (K=2legeya, J.) held that Civil Case No. 21 of 1992 had reached
an advanced stage ari that at any rate, the two cases had no direct

bearing to each other. From that decision, the applicant applied for

leave in the High Court to appeal to this Court, On 4,9.1998, the
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application for leave to appeal was dismissed (Mackanja, J.). Hence

this application.

Tn this applicatien the applicant appeared in person while the
respendent wans represented by Mr, Ukw-nga, learned counsel, At the
hearing of the application the applicant did not wish to say mere in
addition to what was stated in his affidavit and the counter affidavit.

He emphasized the fact that there was a point ¢f law involved for which
reason he had been pursuing this matter from the courts below sc that

the point of law invelved is loocked inte by the Court of>Appeél. Ac

seen from paragraph 4 of the applicant's affidavit, the point of law is
that the learned trial judge crred in law in not allowing an adjournmer..
as applied for by the applicant., The refusal, the applicant claims, is
against the provisions ef Order 17 Rule 1 of ths Civil Procedure Code,
1966. Mr. Ukwonga, for the respondent was also brief i his subbiésiu;:
He stated that there was no merit in the apprlication because there is no
point of law to be certified for the consideration of the Court of Appe.l.
Ctherwise, Mr. Ukwonga stressed, the applicant is merely ccmplaining
against his dissatisfaction with the High Court decision te dismiss the
appeal against the rrder of dismissal of his application to stay the
hearing of Civil Case Nn. 21 of 1992 the RM's Court at Kisutu. Further-
more, Mr, Ukwonga also complained about the unsatisfactory menner in whi =

the applicant had prepared the notice of motion and the counter affidavit,

Regarding the format of the notice of motion and the counter
affidavit of the appliéant, I hardly need to say much, Suffice it for
me to repeat what I had pointed out to Mr. Ukwonga, learned counsel for
the respondent at the hearing ~f tnis application. That is, 1 accext
that there are deficiencies and some irregularities in the format of the

notice of motion and the counter affidavit filed by

However, 1 am satisfied that such deficiencies or irregularities would

obo/.5



not be an unusual phenomspen ip documents prepsred by a lay perso:n.
Furthermore, it is my vjew that such irregularities are no% of such &
fundamental nature as tg vitiate the essence of the notice ~f motiop
or the counter affidavié. I wish to say no mere on thiz aspect which,

Mr. Ukwonga as well did net wish to pursue any further.

Now I will deal with the merit of the application. 1n my
considered opinion; thg %;termination of this matter turns arﬁund cne
point, namely whether there is ary poént of law involvei in the decision
er order of the High ngrt (Kalegeya, J.) which is complzined against
for consideration of this q%urt. This is a mandatory r2quirement unde»

D .
Section 5 (2) (c) of thg Appellate Jurisdiction Act, 1979. It provides

to the effect that appggls such as this one shall not lie to this Coust

unless the High Couwng tifies that a point of law is involved in the

decision er order. In Phe instant case the complaint of dissatisfact’on

4

is that the learned Pirst appellate judge (Kalegeya, J,, erroneously le=ld -

that the trial court sgrrectly dismissed the application to have the
proceedings in the ongtgng Cjvil Case No. 21 of 1992 stayed until the
final determinatien %f gniminal Cese No. 1089 of 1996, The reason
advanced by the learneg jydge was that the criminal case bad no direct
relevance to the civil gasc at hand which had gone to an advanced stage
in court, Factually, 1f the ebtaining pesition was as found by the
first appellate Court, I am unable to see any legal point for

certification by the Héﬁh Geurt to this Court.

Though legally ugaided the apvlicant has alsc m="~ *ha noint that
this Court should censider whether the triel court was legally correc
in refusing to grant thg applicstion to stay the proceedings in tae
Civil Case (No. 21 of 1992) as requested by the applicant. Thic -
particularly se, the applicant asserted, having regard to the provisicus
~f Order XVII Rule 1 (1) of the Civil Procedure Code, “9%%. With respect,

the instant ecase is widgly fistinguishable frem the sii-.alion envisaged



under this Order of the Civil Procedure Code cited above. Under this
provision of the Civil Procedure Code, 1966, if sufficient cause is shown
at any stage of the suit, the court has the discretion to grant an
adjournment to the parties. In the instant case and as held by the
first appellate judge, no sufficient cause had been shown for staying
the proceedings. It was not even an application for an adjournment but
it was an application for stay of proceedings. It would therefore
appear to me that Order XVII Rule 1 (1) of the Civil Procedure Ccde
1966 would not apply to the circumstances of the case before me., The
two cases werc therefore distinctly different having no bearing with
each other. In that light, as there was no basis upon which to stay
the proceedings invCivil Case No. 21 of 1992 pending the determination
of Criminal Case No. 1089 of 1996, I am satisfied that there is nc
legal point to be certified to this Court regarding the High Court

ruling of 11.10.1997,

The application is without merit, I dismiss it with costs,

DATED AT DAR ES SALAAM this 2%rd day of February, 1999.

D.Z. LUBUVA
JUSTICE OF APPEAL

I*certify that this is a true copy of the original.
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