IN THe CoUWT OF APFSAL OF TANZANIA

AL ToJiYA

(CORAD :. RAMADHANT, J.4., SALATTA, J.A., And LUQﬁ&;ﬂQIﬁAZJ.A.)
CRINMIuW L -PrLAL NO. 149 OF 1994
B MEN
LEONAP@ 1\ [;J.J‘;)l\lGO . . ' . . . . . IWPDLLMJT
AND
THds RuPULLIC, . & v o o o o+ « o RESPONDENT
(Appesl from the Conviction and
Jentence of the Hiéh Court of

Tanzania at Njombe

(Kileo-ERl'/ixtended Jurisdiction)

dated tine 3rd day of Vay, 1994
in
Cririnal Lessions Case No. 12 of 1991

JUDGEe T OF THe COURT

RAMADHANI, J.4.:

In this appeal Leonard Mwalongo, the appellant, is
aggrieved by the decision of VMrs, B.,A, Kileo, Principal
Resident Vagistrate (Ext., Jurisdiction), as she tnen was,
of convicting him of the murder of Osmund Palingonmbe and

the sentence of deatih passed on him,

The appeal was represented by Mr, Mkunrbe, learned
advocate, wnile tc wepublic/responident had the services
of Mr., Fbago, Seninr 3tete Attorney. MNr., lkumbe had only
one ground of appeal and tuat was that the learned
Principal iesident Iagistrate ought to have found that
the appellant was insane when he comnitted the crime,

Mr. Mkumbe attacked the trial Principal Resident
Magistrate for "basiiig her decision on an alleged
extraneous medical report which was not tendered in

evidence pursuant tc Section 220 (2) of the CP4 and is
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not part i the appeal record".

lay be we puuse aere o as bto give sove explanation

which w-uld rake the suonission of Mr. lMkumbe intelligible.

- At the-trial it was agreed by VMr, Putika, then
learned c~unsel for tne eppellant, and I'r, ioise, learned
State attrraney, that since the appellant had deposed in
his extra-judicial statement that he was noct of sound mind
when he conmitted the offence, then he should be subjected
to a medical examrination. VNr.A,C. lMrera, Principal
Resident I agistrate (mxt, Jurisdiction), as he then was,
ordered the appellant to be sent to the Isanga Institution

in Dodora lor medical examination.

A}

After a couple of rentions, the case came before
Mrs. Kileo being prosecuted by Mr. Munuo, a different
state uttorney, but defended oy the same Mr. Putika. The
issue of nedical report from the Isanga Institution was
never raised at all and'in fact the ples of the appellant

was:.

"It is true that I killed tihe
deceesed. I was provoked.
Wwe had quarreled. (“Tulikuwa

na ugorvi wa kinila®)",

At the znd of the day, in her Jjucgrent, irs, Kileo mrade a
reference to tiw redical report saying tuot it was to the
effect tact the appellant was not insane and she proceeded

to cenvict nim,

30, on the first day of hearing this appeal and

after naving the assistance of both counsel, we ordered,
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under Rule 34 (1} (b}, that the medical report be produced
as an exnibit in tuais Court., When we resured hearing

the appeal it was admitted as wxh. P.5.

Mr, Mkumbe suiritted that zxh., P.5 snould not be
relied upon becrune it dees not say anytning aoout the
rental state of the wppellant at the time of committing

ne offence but gave his state at tne tire the examination
was done, e may as well say it here and now that we
agree with him, That report does not advance tne case of
either side and we are not going to use it 211 in this

Jjudgrent.

May be we gn dack to the nerits of the appeal and
restate that the anly ground advanced is that the appellant
was of unsound rind when he killed tne deceased, Tc

determrine that we nave to revisit tae evidence.

Tne appellan: ras n clnge rojntive of the deccased
and indeed almost all ~f tne Key proseesution witnesses
were brothers or c-usins. On the fateful day, 17/12/89,
at about 17.00 hrurs, the deceased went to tne Fporbed
shop in whicn &rnezt Mlelwa (Pw,2) was an attendant.

While he was tn2re arinking, the appellant appeared,
walked around and T itn left. ide neither bought any local
brew nor did he 4reet tine decszased. 4t about 20,30 hcurs
the deceased alsn left and on tne following day PW,2 heard
that the deceased nad opeen killed. The same news of the
deatn reached a ycun,er brotner of the deceaszed, Kanisius
Mwalongo (PW.5), at 1is place of work. He went to dig a
grave in tne compcny or the appulloant, his brother, After

comrpleting that task tie appellant asked for some money
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from PW.5 so that n¢ could escape because, he said, he was

the one who killed the deceased.

PW,.5 went to bresk the ncws to tieir eldest first
cousin, Isidori lMwalonge (PW.4), who ordered a member of
peoples nilitia, Richard Flowe (PW.3), to arrest the

appellant. That was done and tne appellant was sent

. vefore PW.4 to warm he confessed, in the presencebcf-Pw.B;
to have killed thw decengod bocauuw he had suspected :him
(the deceased) to nave killed his (tne appellant's) father
in 1982, PW.4 statza that the appellant's father, who

was als paternal uncle, died—of natural causes. All these
witnesses were of the firm view that the appellant was
guite hormal wiea they were with him after the killing

and had a lucid reccllection of events.

Apart from what the prosecution witnesses said as
to what the appellant told tnem, the appellant himself
gave three versinns of the incident, In his extra-judicial
statement, kxh. P.%4, the appellant said that on 17/12/89
when he woke up nh found himself trenbling and laughing
and that he was not in his right senses., However, in tae
evening he went te fetch some firewood. He returned home
put forgot his axe in tne Irorest. So, he went back for
the axe and, as he was returning home, came across the
deceased and chopped the vack of his head once. 43 the
deceased fell down, he threw the axe and went home. The
following day he aeard that the deceased was killed by
unknown persons. iie concluded that he killed tne deceased
while he was in a confused state of wind., That was a

(

contradiction.
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In his cautiocned staterent, =xh. P.1, the appellant
saild that he had planncd witn sonu of nls brothers to
avenge the death oi tiheir late father vy killing the
deceased who had bewitcied tineir fatner. So, on the
fateful day._thsy followed hir from the clup and -one cof
his companions hacked the deceased on the head with an

axe which tney had purposely taken for tne Jjob,

In Court, in his sworn evidence, tne appellant
said that he was informred that the deceased had bewitched
his fatner. 3o, together with his brother called Pius,
they followed tne deceased to the club. It is better if

we let tne appellant recrunt:

"We rewalned at the pombe ghop
until around 8 p.m. Osmund
[Tne deceasad/ left. I
follewed him having been

- provekad., (Nilighadhibika).
As I f-llowed him he turned back
and said 'ynu are the one I was
looking for', He slapped me,
I struck him with the axe which
Pius had collected., Pius had
brought the axe to tne pombe
shop on tne understanding that
snould t.e deceased come to tue
pombe shop, then we would axe
him, *

In all the tlueo verslons whal emerges 1s that the
appellant commited n-taing but nurder. In his sworn
evidence in court ne saiu tnat he intentionally followed
the deceased -to-the pombe snop with an axe. This~tallies.
with what PW,2, tae attendant at the pombe shop, said.

Again in his cautinned statement; the appellant had planned
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to kill the deceased out tried also to implicate others,
The reason he gasve wos the belief that the deceased
bewitched his late father seven years ago. That was
murder. In the extra-jnaicial statenent the appellant
alleged that Le hiad s me mentol dlsturbance, However,

we wonder how he rerenbered thne state in which he was,
that is, he was tremoling and laughing without reasocn.
Let us, for thHe scke of afgageht, concede that he had
‘mental disturbance, it is palpably clear, nevertneless,
that in the evening ne had his full senses back. He went
to hew firewood. He rerembered that he had forgotten his

axe in the forest and so, went pback to fetch it. Now,

these are not actions of one witn some mental disturbance.

We agree with I'r. Mbago that murder was proved
beyond reasonavle doubt and that the appellant was

properly convictoed,

We, tnerefore, dismiss the appesl in its entirety.
DAT=DPE MasyA this 10tk day of June, 1999.
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