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A n d

MACHANO KILtMIS ALI &. "17 OTHiSi . . . .  . . .  H3SF0NDSNTS

(A p p lica tion  for Revision from the 
Ruling o f  the High Court o f  Zanzibar 
a t Zanzibar)

( Tumato., Deputy G »J . )

dated the 3rd day o f  A p r il,  2000 

in

Session Case No. 7 o f  1S99

ORDZR OF TH5 COURT

5AMADKANI, J .A .;

This matter came to us as an ;>poal by the accused persons against 

the doc is  ion o f  th-_- learned Deputy Ch iof Justice o f Zanzibar, fee hoard 

the appeal but reserved our judgment to a la to r  date . As tfao appeal was 

o f  i t s  own kind and ra ised  grave con stitu tion a l issues fo r  the determination 

by th is  Court fo r  the f i r s t  tine- in its  h is to ry , there was a need to 

research and be thorough in our judgment. When the judgment was ready and 

the Court was in  the process o f  s e ttin g  the date o f  i t s  d e liv ery , we 

learn t o f  the order o f  MS HISS; ALI SALARY, Ag. J , o f  the High Court o f  

Zanzibar, o f  9th November, 2000, discharging the accused persons fo llow in g  

a n o lle  prosequi entered by h r. Toufiq, P r in c ip a l S tate Attorney, fo r  :;he 

prosecution. However, despite the n o lle  prosequi, the decision o f  tho 

High Court o f  Zanzibar to the e f fe c t  that the o ffence o f  treason can be 

committed against the Revolutionary Government o f  Zanzibar regains in ta c t,
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and might be- r e l ie d  ux'on in xuture by tne nigh oourt* !̂ s are ££■ - i-̂  f i e  ci 

that that decision  ought to be re v is ite d  and that i t  cannot be allowed 

-to stand-

in  view o f  the changed circumstances, th ere fo re , we decided to 

rev ise  that decision  under section  b (.3 ) o f the Appellate Jurisd iction  

A ct, 1975, as amended by Act No. 17- o f  1993°

However, we are duty bound to point out that that subsection 

empowers th is Court ‘’'to c a l l  fo r  and examine the record o f  any proceedings 

before the High' Court We did not ’nave to c a l l  fo r the record in

th is  case because the record was already with us.

The eighteen accused persons stand charged with treason c/s 2fc o f 

the Penal Decree (Cap. 13 o f tue + 2 - ^nsxb-sr) » Tiv* l i t ig a t io n  has

been protracted and when the matter landed in the High Court o f  Zanzibar, 

the accused persons ra ised  four prelim inary issues. The S . K. Z,  conceded 

the f i r s t  issue; that the charge was d e fec tiv e . Leave was given by the 

learned Deputy C h ief Justice to amend’ the charge..

The remaining three issues w_re h igh ly contentious. F ir s t ,  the 

accused persons argued that the charge is  time barred* They a lso claimed 

that the charge o f treason against t^e authority in Zanzibar is  not 

maintainable as Zanzibar is not a sovereign s ta te . L as tly , they repeated 

the "the old , old s t o r y  o f a request fo r  b a i l .  A l l  the three issu~~ were 

decided against the accused persons. Cur concern here is  the con stitu tion a l 

issue o f whether or not treason car. be committed against the Bevolutionary 

Government o f Zanzibar.

The excused persons' learned advocates were Hr. Haaiidu Mbweaeleni,

Mr. Salim Mnkonje and I-ir. Kassor Ham is  i .  The S e r ik a li ya Mapinduzi ya 

Zanzibar, that is ,  the Revolutionary Government o f  Zanzibar, in short,
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Go K, Z . , on the other hand.,' was .'represented- by K r. Gthnan Mohammed Gtfcnan, 

learned Deputy• -Attorney General, and Kr. Salum Tcu fia , learned P r in c ip a l 

State Attorney.- Be'cause o f  .the -seriousness. o f  the matter, and upon our 

advice, the Honourable C h ie f Jus tic,e agreed to in v ite  some amici curiae, 

friends o f  the Court, to a ss is t the.Court. So, we had Mr. Kipenka Musa,
> '

the D irector cfi  In te rn e tion a l and Constitu tional Department in the Attorney 

General Chambers o f  tha United Republic o f  Tanzania, who.was accompanied 

by Mr, S y r iliu s  B;G. Matupa, learned P r in c ip a l Ctate Attorney. There 

was also P ro f,  Jwan Mwaikusa who holds the chair o f  con stitu tion a l law 

at the U n iversity  o f  Dar es Salaam. The three friends o f the- Court 

addressed the Court r igh t a t-th e  end a fte r  the counsel o f  the two parties  

completed th e ir  submissions.

As already sa id , the 'accused persons were faced with a charge o f  

treason contrary to section  26 o f  U -1 Penal Decree (Cap. 13) • A fte r  

mentioning the names o f  the accused persons, the indictment a lleges  the 

fo llow in g particu lars :

. . .  a l l  together.by  your words and actions you 

intended and devised ways o f  treason in order to 

overthrow the Government o f Zanzibar and to 

remove from authority the President o f  the 

^.evolutionary Government o f  Zanzibar.

fee have to be c lea r in cur minds what is treason. What does i t  e n ta il

genera lly : against who can i t  be canr.ited and by whom"-:'

The Concise d ic tion a ry  o f  Law defines treason as ‘-Conduct coat)rising 

a breacn o f  a lleg iance owed to the sovereign or the s ta te ’ '. That is  also 

s tated  by Kalsbury 's  Laws o f  la ig land, kfh ed. paragraph 77, that is ,  "the

essence o f  the o ffence o f  treason l ie s  in the v io la t io n  o f  a lleg ian ce  owed

to tne sovereign--. Again in The D igest (Annotated B rit ish , Commonwealth 

and ijiurp-pean Cases) . Volume 1̂ + (1 ) , 1993 (2nd re issu e ), paragraph 173‘+i
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a t wage 203, i t  is  stated: ••On an indictment fo r  high treason i t  must

appear unequivocally that the crim inal owed a lleg ian ce  to  the Cro*r.;‘ ,

S ir  David. Yardley, too, at page 123 o f  h is book: In trod u ction to

C onstitu tional and A ^ .in is tra t iv e  Law, 6th 3d ., re ite ra te s  the same 

requirement o f a lleg iance  to the Crown 1

The c lassic  case on treason is  Joyce_ v . JDPP , /^9k-G/ AC 3̂ +7» Joyce 

was an American c it iz e n  residen t in a B rit ish  te r r ito r y  fo r  2k years.

He obtained a B r it ish  passport on pretence that he was a B rit ish  subject 

by b ir th . Ke renewed the passport and before the renewal expired, the 

Second World War broke nut. I t  was then discovered that he was in the 

employment o f  a German ra d i» «ompany and that from enemy te r r ito r y  ho had 

br&adcastad ifi English sime ta lks h ostile  to Great B r ita in , lie was 

charged and convicted o f  treason 4 '!« . es-sf’i l ly  ap/ *5aled to the

House o f  Lords where LO-cD JOViTTT, had th is to say at page 365:

I t  is necessary the.i to prove not only that an act 

was done but th a t , being done, i t  was treasonable 

a c t. This must depend upon one thing only, namely 

the r e la tion  in which the actor sjtands t o the King 

to whose enemies  he adheres. The act that is in 

one man treasonable, may not be so in another . . .

The_ question whether a man can. be g u ilty  o f  

treason to the Kir.g_ has been t r eated as i dentic a l 

with the question whether he ov;e: a l le g ia nce to 

the King. (.Emphasis is  ours) .

His Lordship continued at page

The p r in c ip le  which runs through feudal law and 

what I  may perhaps c a l l  constitu tiona l law requires 

on the one hand protection , cn the other f id e l i t y ,  

a duty o f the sovereign iord  to p ro tec t, a duty o f  

the l ie g e  or a subject to be fa ith fu l,  Treasor.,

"trahison-‘ , is  the betraya l o f a tru s t: to be
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fa ith fu l to the trust is  the counterpart c f  

the duty to p ro tect.

To th e ir  lordships i t  was immaterial that in law Joyce was not a 

B r it ish  subject because the passport was obtained by a m isrepresentation. 

I t  was enough that the possession o f  that docuir.ent enabled him to obtain 

in a foreign  country the protection  extended to B r it ish  sub jects.

From the au th orities  c ited , th ere fore , the fo llow in g  four matters 

have to be proved in an indictment fo r  treason: one, an act has been 

committed; two, the act is  treasonable: three, the act is against a 

sovereign  or a s ta te ; ana la s t ly ,  the act was done by a person who owes 

a lleg ian ce  to the sovereign or the s ta te .

This brings us to the next question'; wbo is  a sovereign, in other 

words, what is sovereignty, and wuat is  a s ta te " To focus the matter 

squarely to the matter before us, the questions are: is  Zanzibar a 

s ta te  and is  the Revolutionary Government o f  Zanzibar sovereign?

Mr. Musa submitted that there are four requirements fo r  the 

existence o f  a s ta te  in in ternationa l law: a defined te r r ito ry ,  

population, a stab le government' and independence or sovereign ty. He 

went further, quoting Caglar  v;■> B i l l ingham, /1996/ LEG Vol. 1 p t 5 6 5 , 

s ta t in g  that sovereignty is  the capacity to enter re la tion s  with other 

s ta tes .

Hr. Mbwezelcni had submitted e a r l ie r  that sovereignty is  not a 

day-to-day a c t iv ity  o f a country but supreme au thority independent from 

any outside in te rferen ce . He further s tated  that a sovereign must 

have power to p rotect its  c it izen s  both in te rn a lly  and ex tern a lly ,

Mr. Mbwezelem then posed a question whether Sansibar has such cap ac ities . 

We sh a ll deal with th is issue la te r .

if.a « bj t O
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S. Mo S ., as properly pointed out by Hr. Mbwezeleni in  his rep ly , 

made no submissions on what is  a state  and what is  sovereign ty . The other 

fr ien d  o f the Court, P ro f.  Kwaikusa, also did not say anything on threse 

two issues.

What is  a state  in in tsrn ation a l Jaw? The E t. Eon. The E arl o f  

BIRKSWEBM), in In tern ation a l Law, 6th Bd. ed ited  by Ronw Moelwyri-Kughes 

( I 9 * f )  at page 3*'1 provides the fo llow ing d e fin it io n :

A state  within the meaning o f in tern ation a l law 

may be described as a permanently organised soc ie ty , 

belonging to the family o f  nations, represented by 

a Government authorised to bind i t ,  independent in 

outward re la t io n s j and possessing fix ed  t e r r i t o r ie s .

As r ig h t ly  submitted by Mr, rttaa, vhere are four conditions that 

need to be s a t is f ie d  fc r  a state  to e x is t .  In that regard we are

indebted to  L„ Oppenheim's In te rn a tional Law: A Trea t ise  V o l. 1. -  Peace,

5th 2d. by H. Lauterpacht, 1937 (Longmans) and to J ,L . B r ie r lv  The Law o f  

Nations (An Introduction to the In ternationa l Law » f  Peace) 6th Ed, by 

S ir  Humphrey V:aldock, 1963 (O xford ), for most o f  what fo llow s .

The f i r s t  o f the four conditions is  that there must be a people.

This is an aggregate o f individuals o f  both sexes, regardless o f  race or 

colour or creed, l iv in g  together as a community. Secondly, there must 

be a country in whicli the people have s e t t le d  down. The s iz e  o f  ths

Country is immaterial. T h ird ly , there has to be a Government i . e .  a

person or persons whs are the representatives o f  the people who rule 

according to the law o f the land. L as tly , the Government lias to be 

sovereign.



What is  sovereignty? Cippeinkeim says at page 113* '• ‘Soversigrvby is  

supreme au thority , an au thority which is  independent o f  any ether esxth ly  

au thority . Sovereignty in the s t r ic t  and narrowest sense o f  the term 

im plies i th ere fore , independence all-round, within the without the boarders 

o f the countryi”

I t  may help i f  the look a t how th is  doctrine came into being. At 

the end o f the Middle Ages, the word souverain was used in France to 

describe an au thority which did not have another au thority above i t s e l f .

Thus, fo r  instance, th is  Court would have" been re fe rred  to as Cours 

Souvsraines since there is  no other authority above i t ,  A le g a l philosopher, 

Jean Bodin, i t  was, in his work, De Is. Ropublique, 15775 who introduced 

the terrn sovereign ty. To him sovereignty was an essen tia l p r in c ip le  o f  

in terna l p o l i t ic a l  order. Sovereignty was supreme power within a s ta te  

without any r e s tr ic t io n , whatsoever, except the Commandments o f  God and 

the Law o f Nature.

In the s ixteen th  centry the B r it ish  philosopher, Thamas Hobbes in 

L ev ia than, went further to exclude any re s tr ic t io n  on the sovereign .

His views were that men needed fo r th e ir  secu rity  a common power to keep 

them in awe and to d irec t th e ir  actions to the common b en e fit .  To him 

that power was the sovereign . However, there were others l ik e  Samuel 

Pufendorf who did not subscribe to the view o f  unfettered authority o f  

the sovereign.

That is  one aspect n f sovereignty; supreme au thority . I t  has been 

recognised that sovereignty has dual aspects 5 in te rn a lly  i t  re la tes  t »  

the power 01 making and enforcing laws, ex tern a lly  to freedom from outside 

con tro l. The curtailment o f externa.1 authority and the dependence on 

another power are not in themselves fa ta l to the in tern a l sovereignty o f  

the state  concerned. For tna purposes o f treason in tern a l sovereignty is

a . ./S
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the more re le va n t. Authority fo r  lav/ making and law enforcement is 

e ssen tia l to the existence o f  any sovereign . This dual aspect i t s e l f  

begets the issue o f  the d iv i s ib i l i t y  o f  sovereign ty . Is  sovereignty 

divisible'/'

■ There are two schools o f thought. The p reva ilin g  one amont authors 

in tha s ix tssn ih  scrd seventeenth. canturies was that sovereignty was 

in d iv is ib le .  This t a l l i e d  with the o r ig in a l concept o f  sovereignty that 

i t  has an a ttr ib u te  o f  a personal ru ler inside the s ta te . A fte r  the 

Peace o f  Westphalia the many member-states o f  the German Empire were 

p ra c t ic a lly  independent and th is provided a f e r t i l e  environment fo r  

nurturing the idea o f  d iv i s ib i l i t y  * f  sovereignty.

The theory o f  concurrent sovere itn ty  o f  the Federal S tate and the 

member-*states canvassed by The F edera lis t (Alexander Hamilton, James 

Madison and John Jay) in 1787 when the United States o f  America turned- 

from Confederation o f  States in to  a Federal S ta te , added nourishment to 

th is  second school o f  thought. We may add that th is  was because o f  the 

con stitu tion a l set-up o f  the USA i t s e l f .  But even then there were s t i l l  

some authors l ik e  Rousseau in his Contrat S o c ia l, ana Calhoun in 

A D isqu is ition  on Government, (185"0 wha defended the in d iv is ib i l i t y  o f  

sovere ign ty .

However, the modern development o f the theory o f  sovereignty has 

been to give up the attempt to loca t absolute power in any s p e c if ic  

person or body within the s ta te  and to ascribe i t  to the s ta te  i t s e l f .

As there are semi-independent s ta tes , l ik e  those under the p rotectorate 

o-f another s ta te  or arQ member-states o f  a federa l s ta te , then we are at 

one with Oppeinheim that ' ' i t  may w e ll be maintained that sovereignty is  

d iv is ib le .

* • »/9
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Alongside that, the demands o f  modern in tern ation a l la v  requ ire 

p a r t ia l surrender o f  sovereignty by states to accommodate the process 

o f  in tern ation a l le g is la t io n  and decisions o f  in tern ation a l tribuna ls. 

The development o f  in tern ation a l human righ ts law has cu rta iled  further 

the sovereignty o f  s ta tes . P rev iously , under the doctrine o f  nationa l 

sovereign ty , ‘-what a s ta te  did with its  cv.n c it iz en s  was its  own a f fa i r  

beyond the reach o f  in ternationa l law o f le g a l in terven tion  by other 

3±ates:v. ^/J.P, Humphrey’ s -'The In ternationa l Law o f  Human Eights-’ in 

The F resent State o f  In ternational  Lav; and Other Essays, (19752/* 

that is  not the case now. What a state  does to its  c it izen s  is  a matter 

o f  concern fo r  other s ta te s . ' ^Paul ^ ieghart: The In tern ationa l Law o f

Human E ights, 1983 (Oxford^)/*.

Now, a sovereign  s ta te  is  an In ternationa l Person in the eyes o f  

in tern ation a l law and is  recognised as such by the other Powers. As a • 

ru le , In tern ationa l Persons ora s in g le  sovereign  s ta tes  with one cen tra l 

p o l i t i c a l  au thority as government within and without the borders-. These 

form simple In tern ationa l Persons. But there are also composite 

In ternationa l Persons o f varying permutations. Two or more sovereign 

s ta tes  may be linked together in such a way that they are exc lu s ive ly  

or to a great extent one In tern ationa l Person. The union may be such 

that the supreme power for a l l  purposes, both fore ign  and domestic, is  

in one body. In  that case i t  is  re fe rred  to as an incorporate union, as 

is  the case o f the United Kingdom. However, i f  in such a union tbs 

states ex is t separately fo r  domestic purposes and as one en tity  fo r 

purposes o f  fore ign  a f fa ir s ,  the en tity  is  ca lled  a r e a l union. There 

are no ex is tin g  r e a l unions nowadays. However, the two c la ss ic  examples 

o f  r e a l unions wer-a. ijweden-iiorway (181^+ — 1905) and Austria-Hungary that 

came to an end in 19 1S,

_ Q _
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There are oth&r forms o f  in ternational persons lik e  federations-.

However, The lit .  Hon. The iia r l o f  Birkenhead cautions, and r ig h t ly  so,

in our opinion, that the d iv is ion  " is  a question c f  nomenclature o f no 

very great importance” /page Jk/ . The ca tegoriza tion , according to 

P ro f.  Westlake / In ternational Law, V ol. 1 (Cambridge) at page j j /  does 

not depict the closeness o f  the in ternationa l connection ex is tin g  between 

the states  united. He suggests that the nomenclature may be descrip tive  

o f  how the union came in to  being.

Be i t  .as i t  may, that discussion, though in te res tin g , should not 

detain us but s u ffic e  i t  is  to say that the con stitu tion a l set-up o f  the 

United Republic is  unique. I t  is a union but \-/ith some elements nf 

federalism . However, a d e fin it io n  and a description  c f  the nature o f a 

re a l union given by Oppenheim at page 157 may sh?d some lig h t  ®n the 

matter before us. He says:

A Real Union is  in existence when two sovereign

States are, by an in ternational treaty*, recognised 

by other Powers, link& i together fo r  ever under the 

same monarch, so that they make one and the same 

In tern a tiona l Person. A Real Union is  not i t s e l f  

a S ta te , but merely a union o f two fu l l  sovereign 

States which together make one s ing le  but composite 

In tern ationa l Person. They form a compound F *«e r , 

and -are by the trea ty  » f  union prevented from 

making war against each other. On the other hand, 

the;/ cannot make war separately against a fore ign  

Power, nor can war be made against one o f them 

separa te ly . They can en t«r into separate trea tie s  

o f  commerce, ex trad ition , .and the l ik e ,  but i t  is  

always ttae Union which concludes such trea t ie s  for 

the separate S ta tes, as separately they are not 

In tern ationa l Persons.



Vs can in a l l  fa irness say tiiSit The United Republic o f  Tanzania 

c lo s e ly  resembles a r e a l union but fo r  the s tip u la tion  that a re a l union 

is not i t s e l f  a s ta te . There is  n? speck o i doubt tnat tne United 

Republic o f  Tanzania is  a s-ta.te. The tw<* parts forming the United 

Republic o f  Tanzania can neither separately go to war against a foreign  

■power nor can war be made against one o f them separately as was amply 

demonstrated in the war aga in st'I 'dd i Amin Dada o f Uganda. The whole o f  

Tanzania went to war .and each part contributed towards the cost o f  that 

wax. The United Republic o f  Tanzania is  the treaty-making power. This 

was illu s tra te d  by the abortive  attempt o f  Zanzibar to jo in  the Organization 

o f  Islam ic Conference.

May be th is is  the proper juncture o f  turn to the question posed 

by Mr. Mbwezeleni: is  Zanzibar a. sovereign state in in ternationa l law?

A fte r  the above exposition , we have no d i f f ic u l t y  at a l l  to answer 

that question in the n ega tive . The In ternation  Persons ca lled  Tanganyika 

and Zanzibar ceased to e x is t  -as from 26th A p r il,  196V because o f  the 

A r t ic le s  o f Union. The two states  merged to  form a new in ternationa l 

person ca lled  the United Republic o f  Tanzania,

The K t. Hon. The Earl o f  Birkenhead has said at page 3 6 : "A nation

cannot in d e fin ite ly  surrender the treaty-making power to another, and at 

the same time re ta in  its  existence a s •a sovereign s ta te 1',  We concur with 

th is  contention and we wish-to point out that both Tanganyika and Zanzibar, 

and not Zanzibar alone, surrendered th e ir  treaty-making powers to the 

United Republic o f Tanzania.

Thus, Zanzibar, just lik e  its  s is te r  Tanganyika., is neither a s ta te  

nor is  i t  sovereign. The s ta te  and the sovereign is the United Republic 

o f  Tanzania,



However, we have already saxd m at in iiisd^rn tin^s po‘/trc^Til,_; Xc: 

d iv is ib le  a The oucS^ion "cnsn xs vaieener soverejxgn uy vGatcd in tnc -^ ~ '-*- 

Re'oublic o f  Tanzania. xs d ivx s ic le  as between the two pa.rts . ~o determine 

that question we have to analyse the provisions o f  the Constitution 

o f  the United Republic o f  Tanzania, '1977.

Mr, Hbwezeleni submitted that sovereignty is n*t d iv is ib le .  V»e 

think that we b ette r pause here fo r  a moment and re ite ra te  our find ing 

that in in ternationa l lav/ sovereignty is d iv is ib le .  So, we take i t  tnat 

what Hr. Mbwezeleni has submitted is  that in Tanzania sovereignty is not 

d ivided  -and that is  exactly  the determination confronting us.

h r. Hbwezeleni s ta rted  by poin ting out that A r t ic le  1 c f  the

C o n s t itu t io n  o f the United Republic o f  Tanzania, 1977 (h ere in a fte r

re fe rred  to as the Union Constitu tion ) proclaims that Tanzania is one 
i

country. A Is* he pointed out that A r tic le  1 o f  the Constitution  » f  

Zanzibar, 198*4-, re ite ra te s  that pos ition  by declaring that luanzibar is 

part o f the United Republic o f  Tanzania. The learned advocate contended 

that sovereignty is then in the Executive o f the Union!

In  an endeavour to d r i '-o home his argument he c ited  a number o f  

examplesi One, i t  is  the President o f the Union, and nor the President 

o f  Zanzibar, who d ivides k,anzibar into regions and d is t r ic ts  though 

a fte r  consulting the President o f  Zanzibar. Two, a Zanzibari is defined 

in terras o f being a Tanzanian c it iz e n  f i r s t .  Three, Zanzibar is  n~ I jr. 

a pos ition  to p rotect its  residents becauee the P o lic e  and the n iili ;ary 

belong to the Union Government, Mr. IMbweseleni argued that the ra is in g  

o f  the Jeshi la  Kuienga Uchumi and K ikosi Kailum cha Kuzuia Kagendo, both 

o f  which are p aram ilita ry , is  a v io la t io n  o f A r t ic le  1^7 (2 ) o f  the Union 

Constitu tion . That A r t ic le  permits the Government o f  the United Republic 

only to ra ise  and raaintain m ilita ry  forces c f  any kind.
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Mr. Cthruan, the Deputy Attorney General, s ta rted  by saying that 

treason is not covered by any o f  the two constitu tions and that j t  is 

Is  f t  to the ind iv idual penal s ta tu tes . Moreover, he submitted that 

treason is  not one o f  Union Matters and so i t  is possib le  to commit 

treason against the Zanzibar au thority . However, he conceded that 

committing treason against Zanzibar is committing treason against the 

United Sepublic o f  Tanzania since Sanzibar is  part o f  the United Republic.

Mr. Tou fiq came out clear-ly on the issue o f  d i v i s ib i l i t y  o f  

sovereign ty . He submitted that the United Republic as w ell as Zanzibar 

is each sovereign in its  own sphere o f  ju r isd ic t io n . Ho c ite d  the case 

o f  Haja v , Kung-u and Another, /1987/ LL&J (Const.) 22k, as authority fo r  

the p rin c ip le  o f  exclusive ju r isd ic t ion  o f  Zanzibar over non-union 

Matters in Zanzibar.

In  rep ly , Mr, Mbwezeieni v/-f c. Ha.ji v . Nungu to aa-guu that treason 

is  a Union Matter and hence i t  cannot be committed against the P.evolutionary 

Government o f Zanzibar. The learned advocate went on to arpue that the 

cumulative e f fe c t  o f  A r t ic le s  28 (k )  and 6k ( 5 ) o f  the Union Constitu tion  

is to repeal section  26 o f  the Penal Decree, that is ,  to expunge treason 

from that Decree« Mr. Hbweseleni admitted that national secu rity  has not 

been defined, however, his opinion was that matters o f treason obvicsuly fa la 

under the p o r t fo lio  o f  nationa l secu rity .

Hr. Musa c ite d  Caglar y . B i l l inghatn, /199b/ LI<C V o l. 1 p . v.hich

prescribes that sovereign ty is  a re la t iv e  term and that much clepo'.ids on 

the in terna l structure o f  a country. He pointed cut that though A r t ic le  

1 o f the Union Constitu tion  provides that Tanzania is  one sovereign country 

•attic  lo  h- provides two executives, two leg is la tu res  and two ju d ic ia r ie s .

He, too, r e lie d  on Ha j i  v . Nungu as authority for the p rin c ip le  o f  duality 

and the recogn ition  that there are matters fo r  :he Union .d others
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exc lu s ive ly  fo r  the Revolutionary Govejrnment o f  Zanzibar.

V;e have already sa id  that the con stitu tion a l set-up o f the union is  

unique. I t  is our considered opinion that i t  is not necessary to delve 

in to  academic exerc ise  o f  determining the exact docket in In ternationa l 

Lav; in which to put the con stitu tion a l set-up o f  Jhe United Republic o f  

Tanzania. The s ta r t in g  point fo r our determination is what Mr. Kbweseleni 

pointed out, and which was repeated by Mr. Musa, the provisions o f  A r t ic le  

1 o f  the Union Constitu tion :

Tanzania n i nchi moja na n i Jamhuri ya Muunganc,

That has been transla ted  in English as "Tanzania is  one S tate and is a 

sovereign United Republic •. An element o f sovereign ty, v/hich does not 

appear in the K isw ah ili version  has been introduced in the English vereion .

' Adm ittedly, we are not a\-<are o f a. em gle  K isw ah ili word fo r  sovere ign ty ; 

This Court said  in  Laudi Pete y„ :^-j.ublic, / y -93/ TLIi 22 a t p. 33 that the 

con tro llin g  version o f  tfcu. Constitution is the K isw ah ili one and not the 

-English version because the Constitu tion was enacted in K isw ah ili. So, 

the transla tion  should be !'-Tanzan;a is one country ?nd is  s. United Republic'-

I f  v/e may digress for- a "jcco.id, the formulation o f  A r t ic le  ' o f the

Interim  Constitu tion o f  Tanzania, 19&5< which was enacted in E ng lish , was
I

by fa r poignant: “ Tanzania is a United Sovereign Republic . lie wish that

rendering could have beer, repeated in the current Constitu tion . A nu.iCor 

o f  other matters were c lea re r  in the 1965 Constitu tion  than in •‘■•hw ' f F

Constitu tion  as we sh a ll see .

I t  is further provided in A r t ic le  2 (1 ) that the te r r ito ry  o f  the

United Republic consists r f  the whole area o f Mainland Tanzania, o f

Tanzania Zanzibar and the t e r r i t o r ia l  waters. -As already sa id , the 

proclamation o f  A r t ic le  1 o f  the Zanzibar Cons t i t  .it ion that -Vianzibar is 

part o f  the United Republic" supports th is d ec la ra tion .



In add ition , we may as w e ll point out that Articlc- 103 c f  the Umor 

Constitution nrcvides ths.t:

There sha ll  bô  a Hsad o f the- Ksvolutionary

Government o f  Zanzibar who shall_ be_ thg 

President o f  Zanzibar and the Head o f the 

Efivolutionary Government o f  Zanzibar and 

a lso  the- Chairman o f  the Revolutionary 

Council o f  Zcjizibar, (Err.phasis supplied) .

I t  is s ig n ific a n t to note that that A r t ic le  ca te go r ic a lly  provides 

fo r  the Head c f  the Revolutionary Government o f  Zanzibar and not fo r  the 

Head o f  o ta te  o f  Zanzibar even though th is Head o f  the Revolutionary 

Government is  a lso  t i t l e d  the President o f Zanzibar, This clincht-s the 

debate and driv&s home the fac t that Zanzibar is  not a s ta te , not only 

in  intex'national law but a lso  und»-r the Union C onstitu tion , Louis XI'/ o f  

France bragged: "the State is  me'". In  the lik e  manner, here at home,

the unflinching le g a l pos ition  is  that r,the State is the Union'-. There

is  absolu tely no io ta  o f dispute th.-it the United Republic o f  Tanzania is  

indeed one country, one s ta te .

A fte r  such a stark  and au thorita tive  declaration  that the United 

Republic is one country, A r t ic le  4 o f  the Union Constitu tion  goes on to 

prescribe that a l l  functions o f the s ta te  authority s h a ll be exercised 

and con tro lled  by two Governments: the Government c f  the Union and the

Revolutionary Government c f  Zanzibar; two Jud ic iaries: one fo r tlie *...j ur.

•and the oth^r fo r  Zanzibar; and two le g is la tu re s ; the Parliament : f  ;hc 

Union and the House o f  Representatives o f  Zanzibar.

For more e f f ic ie n t  discharge c f  public a f fa ir s  ar.d the e f fe c t iv e

d iv is ion  o f  the functions spe lled  cut above amongst the designated organs,

A r t ic le  k ( 3 ) o f  the Union Constitution categorises a f fa ir s  ?nto Union. 

M atters, which are contained in the F irs t  Schedule, and nonunion M etters,
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which “are a l l  other matters not sc l i s t e d - . The- l i s t  o f  Union Matters 

has now doubled to  22 from the o r ig in a l eleven m atters.

Among the Union Matters l is te d  in the F ir s t  Schedule is  item 3, 

'“ defence oiid security''-* I t  may not be- out o f  p lace to observe that 

whereas defence is one o f the o r ig in a l eleven Union M atters, security  wo; 

added to the l i s t  in 198^ a fte r  the ’ po llu tion  o f the p o l i t ic a l  a i r ’ whi< 

resu lted  in _ the resignation  o f  t in  Aboud Jumbe Kwinyi frcra his position  

as the President o f  Zanzibar, the Chairman o f  the Revolutionary Council, 

the V ice-President o f  the Union, and the Vice Chairman o f  the Chama Chn 

aduzil We sh a ll revert to item 3 in due course.
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Tic.;.

I t  is  cate.goric.ally provided in A r t ic le  o f  the Union Constitu tion 

that the Government o f  the Union has authority with respect to a l l  Union 

Matters in  and fo r  the Union and a l l  other matters in and fo r  Mainland 

Tanzania, The Revolutionary Government o f  Zanzibar, «n the other hand, 

has executive au thority with respect to a l l  non-Union Matters in and fo r 

Zanzibar under A r t ic le  102 o f  the same Constitu tion . Thus with respect to 

Zanzibar, each o f  the two Governments in the United Republic has exclusive 

ju r isd ic t ion  in its  own sphare„

Again, to digress a t i t ,  the e a r lie r  version  o f  the 1977 Union 

Constitu tion  was s i le n t  as to which govern;',lent had au thority over Mainland 

Tanzania fo r  the non-Union M atters. The ca tegoriza tion  that such au thority 

was vested in the Union Government ci-cxstod m  the interirn Ccnstitu ti o I 

the United Republic, 1965, but i t  was not reproduced in 1977, 3 x c. Tott-or

B «P . brivastava in nis ro fe s so r ia l inaugural Lecture, "The Constitution 

o f  the United Republic o f  Tanzania, 1977 - eome b a lien t Features -  £!ouc 

Kiddles--, d e livered  on 6th March. I 9S2 , pointed out that or.ission. He 

argued that i t  was unconstitutional fo r  the Government o f the United 

Republic to  deal with non-Union Matters fo r the Mainland lancar.ia, Probably 

that c r it ic ism  prompted the reinstatement c f  the 1965 p os ition , We make 

t iiie  ooctii ./aoiun to underscore the need to be a a 1 3 caicin^ n* wa i  t in s
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C on stitu tion ,

Therefore, i t  appears to us that there are only two l i s t s :  one

o f  Union Matters and the- ether o f  matters in the exc lusive  ju r isd ic tion  

o f  the Revolutionary Government o f Zanzibar. From the arrangement o f  

things under the Union Constitu tion , i t  does not appear that there is 

a th ird  l i s t  o f  concurrent ju r isd ic t io n . 3o, a matter is e ith er 

exc lu s ive ly  for Zanzibar or i t  is fo r  the Union. Here we are required 

to determine to which o f  the two pigeonholes we s lo t  in treason .

I t  is  our considered opinion that on the basis o f  th is p rin c ip le  

o f  duality  and the estab lished fe e t  o f  exclusive ju r isd ic t io n  o f  the 

Revolutionary Government o f  Zanzibar over a l l  non-Union Matters in 

Zanzibar, the only lo g ic a l  conclusion is  that sovereign ty is- d iv is ib le  

w ithin the United Republic. Now, in order to  determine which o f  the two 

Governments exorcises sovereign ty  over any given matter one has to 

determine whether or net the matter is Union or non-Union.

The r e f le x  -action and the en tic in g  a ttra c tion  is  tc rush to the 

conclusion that the F irs t Schedule to the Union Constitu tion  cat a le  train;:; 

Union Matters read ily  provides that determ ination, Jut ic  that l i s t  

e xhaus t iv e ?

This Court has said in Ha.ii v . Nungu at p. 232, per NYALALI, C .J .:

. . .  there are matters which concern both sidvss 

o f  the Union, that is ,  they concern Tanzania 

Mainland as w e ll as Zanzibar. According tc 

the basic scheme or sturcture c-f the 

Constitu tion  o f the United Republic, these 

matters appear to be dealt with in t r ip le  ways:

F ir s t ,  some o f these matters o f  conanon 

concern are l is te d  in the F irs t  Schedule 

to the Constitution  . . .



18

Secondly, there ore other matters o f 

concern both to Zanzibar and tc Tanzania

Mainland and which arc net l is t e d  in the

F irs t  Schedule, but are s p e c i f ic a l ly  

provided fo r  undvsr the Constitu tion  o f 

the- United Republic• Such is  the r igh t 

o f  audience- o f  Attorney General, o f  the 

United Republic in the courts o f the 

United Republic . * ,

His Lordship went on tc c ite  other examples o f  Union Matters which 

are not contained in  the F irs t  Schedule, l ik e ,  the Permanent Cosaaission 

o f  linquiry which has, now been replaced by the Human Sights Commission

estab lished  under A r t ic le  129 and the Const i t  uticna.1 Court established

under A r t ic le  125- A fte r  that the Court observed further;

I
Other matters which &re: s p e c if ic a lly  provided fo r  

under the Constitu tion  o f  the United Republic is  

certa in  le g is la t io n  o f  the Parliament o f  the United.

Republic which is  enacted in accordance v»ith the 

provisions o f  A r t ic le  6'-1 (4 ) .  The E lection  Act,

198 5, which app lies throughout the United Republic 

o f  Tanzania, appears to be one such le g is la t io n  

Enacted under A r t ic le  (k ) (a ) » Undoubtedly 

th is le g is la t io n  does not concern a union uvatter 

l is te d  under the 3 ir s t  Schedule to the Union 

Constitu tion  and would appear to in fr in ge  the 

provisions o f  A r t ic le  7o (1 ) o f  the Constitution 

o f Zanzibar, which provides, in e f fe c t  that; -'A ll 

le g is la t iv e  power in Zanzibar over a l l  non-union 

matters is  vested in the House o f  Representatives'*.

Thus, and as properly pointed out by both Mr. Musa and Mr, Mbweseleni, 

from that decision  tnore are three bases fo r  c la s s ify in g  an issue os being 

a Union Matter; i f  the matter is l is te d  in the F irs t  Schedule as a Union 

M atter or i f  the matter is  s p e c if ic a l ly  provided fo r  under the Union

• i/19
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Constitu tion  to concern both sides o f the Union or th ird ly , i f  the matter 

is  regulated by a le g is la t io n  enacted under A r t ic le  ok (k )  extending to 

the en tire  Union.

By using the f i r s t  to s t, that is .  o f  the l i s t  in thu F irs t  Schsdule,

one Is tempted, to jump to the conclusion that treason is  a Union K attor

because "security '- is l is t e d  as a Union Matter in item 3 o f the F irs t  

Schedule. Eut one is forced  to s t a l l  by the gaping omission that the 

Union Constitu tion does not provide a -defin ition  o f  what is  “s e c u r i t y . 

Fortunately, however, there is  the Tanzania In te llig e n ce  and .Security 

Services Act, 1996 (Act No. 15 o f 1996). I t  is  a matter o f  groat p ity  

that none o f  the learned counsel c ited  th is Act to us. Therefore, we have 

not had the b en e fit o f th e ir  expertise in construing its  p rovis ions.

Section 3 o f  that Act defines ‘-security" in the fo llow in g  terras:

the p ro tection  o f  the United Republic from acts 

o f  es-pionaaro, sabotage and subversion, whether

or not i t  is  d irected  from or intended to be

committed w ith in  the United Republic $

(Emphasis is  ou rs).

That section  goes further to define -'-subversion" in the fo llow in g

words!

attempting, in c it in g , counselling, advocating or 

encouraging -

( a ) uno o rti.iro'/> b~y unlav.’f ul eans o i 

the ucvirriEont o f the United 

Republic or o f  the Revo lutionary 

Government c-f San-zibar.

(b ) the underlining by unlawful means 

o f  the au thority o f  the State in 

the United Republic. (Emphasis 

is  cu rs.)

. , „/20
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There is no doubt at a l l  in our minds that -subvc-rsioir- and treason 

are cognate offs-nct-s. Beth are about the overthrow o f  or the r « v c lt ia g  

against Authority , The d is t in c tion  is that: while- subversion is  on 

attempt to overthrow Authority by -any person irresp ec tive  o f  the 

re la tion sh io  o f  that person to the Autiiorxty concerned, treason xs an 

attempt to overthrow Authority by one who has a lleg ian ce  to that Authorxt 

As such treason, l ik v  subversion, fa l ls  squarely under the lab e l o f 

secu rity  and by v irtu e  o f item 3 o f  the F irs t Schedule is  a Union M atter,

The inescapable conclusion, then, is  that; the overthrow o f the 

Revolutionary Government o f Zanzibar, ana th is includes the overthrow o f  

the Head o f  the Revolutionary Government o f Zanzibar or, as he is  a lso  

ca lled , the President o f  Zanzibar. is  a Union M atter and not a matter o f  

exclusive ju r isd ic t ion  o f  the Ee^olutionxry Government o f  Zanzibar.

For the sake o f  c la r i f ic a t io n ;  wo may point out here that wo have 

used the d e fin it io n  provided by the Tanzania In te llig e n ce  and Security 

Service Act, '1996, to f i l l  in  the lacuna in the Union Constitution, on 

two grounds. F ir s t ,  th is  A c t ,  according to section  2, applies to b o th ,  

sides o f  the Union. Second, i t  is  a le g is la t io n  d ire c tly  connected to 

item 3 o f  the F irs t ocheduic- to the Union Constitu tion adding security  

to the l i s t  o f  Union M atters.

Our a tten tie r  

Union Constitution:

Treason as defined by law sh a ll be the most 

grave o ffence against the United Republic.

Wo agre^ with Mr, Gthrnan, the Deputy Attorney General, that that 

a r tx c le  does not create an offence in the sense that i t  does not define 

or prescribe the ingredients o f  the o ffence . That clause, however, 

acimoviledges the existence c f  tine offence o f treason as defined by law,

Whcit is crucially significant, In our opinion, is that that .-.Isuse de.-lares 

tiic; o 1 fe n c & o f  t r e a s o n  'to 00 '■ th.G uios'c o f i - : QOciins~ r Uni.’r



Republic- . Treason is  the only offenc-j so e leva ted  in the Constitu tion . 

There is  no f l ic k e r  o f  doubt in our minds that that clause ankoe ths 

offenco c f  treason a Union Matter though the o ffence is  not contained, in 

the F irs t  Schedule. And th is  ta l l ie s  w ith ' the second leg  c f  the decision 

in Ha j i  v . Nungu, that is ,  a matter that is s p e c i f ic a l ly  provided fo r  

under the Union C onstitu tion  and concerns D o t h  sides o f  the Union.

Again, bccause o f the la s t  mentioned reason, treason is  a matter 

fo r  the Union Government and i t  is  net a matter fo r  the exclusive 

ju r isd ic t ion  o f Zanzibar,.

Mr. Musa brought tc  our atten tion  a book The D igest, Annotated 

B r it is h, Commonwealth and European Cases, 1993, 2nd issue (B u ttervcrths, 

London, 1993) which c ite s  in paragraph 175S I7: v . C h ris tian , (1924-) App.

D. 101 (SAF), an appeal from South-lvest A fr ica , now Namibia. Ho produced 

that au thority in support o f  his contention that i t  is  fea s ib le  to commit 

treason against the Revolutionary Government o f Zanzibar.

We were made anxious and curious by that submission and we reso lved  

to lay  cur hands on that decision , tee are much ob liged  to Mr. Ciaran 

MacGlinchey o f  JU'jlA. Law o f  Cape Town, South A fr ic a , who ava iled  us vrith 

a copy o f  that judgment.

I t  was decided, in that appeal that i t  is  poss ib le  to commit the 

crime o f  high- treason against a state possessing in tern a l sovereingnty 

even though its  externa l sovereignty is ru str ic tad . This holding alone 

makes that appeal d istingu ishable from the one before us. Here we have 

c a te go r ic a lly  found that Zanzibar is not a s ta te  both in in tern ation a l 

law and under the Union C onstitu tion . However, having tra v e lle d  through 

the judgment, we are o f  the opinion that i t  has some relevance in th is  

matter before us as we are going to demonstrate s h o rt ly .



Couth-West A fr ic a , ,as i t  was then ca lled , (h ere in a fte r  re ie rrca  to as 

SWA) was a German possession v/hich a fte r  t lu  F ir s t  World, 'var and v iw r  t;vi 

peace trea ty , popularly ca lled  the Treaty o f  Versailles-, wr.2 ~ai:on by t.nc 

League o f  Nations and was put under the mandate o f  His Britannic Majesty 

tc  be exercised  011 his b eh a lf by the Government b f the Union o f South 

A fr ic a ,

Before the High Court c f  S’*'A, the a p p e lla n tC h r is t ia n , w?js charged 

with and. convicted o f two counts o f treason which were to the e f fe c t  that 

in May and June, 1922, he had engaged in a c tive  h o s t i l i t ie s  against the 

forces o f  the mandatory power. A prelim inary ob jection  to the indictment 

was overru led. However, a question o f law was reserved fo r  the Court o f  

Appeal o f  South A fr ic a : whether the Union c f  South A fr ic a  as the mandatory 

power over SWA possessed sovereignty in SV'A which i f  offended gave r is e  

to treason. The C h ief Justice and the four other Justices o f Appeal gave 

a p o s it iv e  rep ly ,

The argument fo r  the appellant was that under A r t ic le  119 o f  the

Peace Treaty the sovereignty over South-West A fr ic a  passed on tc the

P r in c ip a l A l l ie d  and Associated tow ers, which were the USA, the B rit ish

Empire, France, I t a ly  and Japan, end that is where sovereignty la y .

However, fo r  the Crown/respondent i t  w--js contended that the au thority o f
tronaforred

the P r in c ip a l A l l ie d  and Associated Powers was /  tc the stands,tory

and that the mandate conferred fu l l  sovereign power on the mandatory *

I t  was trie opinion o f th e ir  Lordships that the League c-f Nations was 

not a state  and g o  could not have sovereignty. Kost im portantly, i t  was 

held that tii» Council o f  the League o f Nations issued a mandate for 

South-4 ost A fr ic a  r e c it in g  that the P rin c ipa l A l l ie d  and Associated Powers 

had agreed to confer the mandate on His Britannic H ajosty to ho exercised  

on his behalf by the Government o f the Union c f  South A fr ic a . I t  wa? a lso

/O’* » «/
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held  that A r t ic le  22 o f  the Covenant c f  the League o f  Nations provided 

that SWA was to be admin is  t ore d by the Union o f South A fr ic a  -‘vncLr thy 

lav/s c f  the mandatory, as in teg ra l portions o f  its  te r r it o r y - -  Iflus,

SWA was governed as part and parcel o f  the Union o f South A fr ic a .

For those reasons th e ir  Lordships were s a t is f ie d  that the Union 

o f  South A fr ic a  was responsible fo r  the maintenance o f  public order and 

so, had sovereignty over SWA.

In our opinion there were two natters: Cnc-, was the issue o f

sovereign ty between the A l l ie d  and Associated Powers, on the one hand, 

and- the Union o f  bouth A fr ic a , on the other hand. The Court o f  Appeal 

decided that issue- in favour o f the Union. The second matter, which 

was ra ised  in the High Court, was sovereignty between the Union o f  oouth 

A fr ic a  and His Britannic Majesty wb: was t ie  Executive Government o f  the 

Union. This was solved by the proper re c ita t io n  o f  the indictment as 

II-INSS, C.J. said :

The Executive Government o f the- Union o f  South 

A fr ica  is  by the South A frican  Act vested in the K ir;’: 

and is administered on his b e h il f  by a Governor- 

General acting under the advice o f the Executive 

Council. 'That being sc the a lle ga tio n  in the 

indictm^nt that the accused owed a lleg ian ce  to his 

Majesty Kind George the F ifth  in  His Government o f

the Union o f  South A fr ic a  was net in a:y opinion

open to ob jection s. Indeed i t  was not objected 

to  on appeals I  th erefere agree substan tia lly  

with the very able reasons o f  the t r i a l  Judge 

pronounced when the o r ig in a l indictment was 

objected to .

I t  is  our' considered opinion tiia t, in the l ik e  manner, the indictment 

in th is  appeal should have rec ited  a lleg ian ce  to me United Republic

since treason, as we have re ite ra ted  a number c f  times in tu:s judgment,

... ./2k



is  a union Matter and not a matter exc lu s ive ly  fo r  the Revolutionary 

Government o f  Zanzibar„ So, that decision fo r t i f i e s  our stand end that is  

■all we wish to say on R, v . C hristian .

V;e agree with Mr, Mbwezeleni that the combined e f fe c t  o f  A r t ic le  

28 ( k ) , that treason is the most grave offence against the Union, and 

A r t ic le  'b̂ f (5 ) is  to repeal section  26 o f  the Penal Decree, A r t ic le  6k (5 ) 

p rovides:

Subject to the app lica tion  o f  the Constitu tion  o f 

Zanzibar in accordance with th is Constitu tion  to 

Tanzania Zanzibar in re la tion  to  a l l  natters in and for 

Tanzania Zanzibar which are not Union Matters th is 

Constitu tion  sh a ll have the force c f  law throughout 

the United Republic, and i f  any other law is  

inconsistent with th* provisions o f th is  Constitution, 

the Constitu tion  shall p reva il .and that other lav; 

s h a ll,  to the extent o f  the inconsistency, be void .

Indeed, the moment secu rity  v/as added to the l i s t  o f  Union M atters, 

then, f i r s t ,  secu rity  should have been defined and two, treason should 

have been provided fo r  and defined in a law app licable to both parts 

o f  the Union as stated, in A r t ic le  28 ( k ) ,

Let us make some quick observations on certa in  matters ra ised  by 

the learned Deputy C h ie f Ju stice , He considered federalism  and c ited  

au th orities  from the TJGA end also from N ig e r ia , As already pointed ;uJ;, 

our constitu tiona l set-up is d iffe ren t iron", that obtaining in t!> se 

countries. For example, sections 37 and 38 o f  the Crim inal Code Law o f  

N ig e r ia , as c ited  by the learned judge, provide that treason covers acts 

perpetrated against the President or a State Governor. We do net have 

such prov is ions , th e re fo re , we do not think that we need take time to 

consider th is  conroarison.
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As r ig h t ly  pointed cut by Mr. Mbwezeleni, there- are a number o f  

unfortunate inconsistent provisions in the two Constitu tions but which 

we do not think i t  is  necessary to  go in to* However, that s ta te  o f  

a f fa ir s  is  not healthy a t a l l ,

The Court was faced with a s im ila r s itu a tion  in S e i f  S h a r if f  Hamad 

v . SMZ, Crim inal Appeal No. 171 o f  1992 (unreported ). Two o f  us 

dealing with th is  appeal were a lso  in the panel fo r  that appeal. Wo 

mused over a number o f  incongruent provisions o f the two constitu tions 

and a fte r  that we had th is  tc say on page 13 o f  the type-w ritten  judgment:

Tunapendekeza kuwa mamlaka zinazohusika katika 

pande zcte m b ili za Muungano sichukue hatua zipasazo 

kusawaz-isha Yifungu h iv i  na vyengine vyenye utata 

aaa uwezekano wa kuleta utata baina ya h iz i  Katiba 

m b ili.

A free  tran sla tion  would be; •■¥.a recommend to  the relevant 

au th orities  on both sides o f  the Union, to take necessary steps to 

harmonise these c o n fl ic t in g  sections end other sections o f the two 

constitu tions which are p o te n t ia lly  irre con c ila b le53.

I t  burdens ov‘.r hearts that such a solemn appeal went unheeded and 

fa i le d  to fin d  purchase l ik e  the warning o f the Soothsayer tc- Julius 

Caesar: 1'Beware the ides o f  March'

In that appeal we reserved  constitu tiona l matters fo r  p o l i t ic a l  

solu tions and v/e disposed o f  the appeal on a procedural ground. But i t  

is  time to  look a t such provisions and take remedial steps. The Court 

w i l l  not throw in the towel but w i l l  keep on drawing the atten tion  o f  

the Powers that be. That is  our r o le .
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We get encouragement from the stanza by John tir.se f ie ld :

. . .  There fora , go forth , companion: when you 

find. No highway more, no track, a l l  being b lind , 

The way to go s h a ll glimmer in the mind . . .

Adventure on, fo r  from the l i t t l e s t  clue 

Has come whatever worth man ever knew 

'The next to ligh ten  a l l  men may be yon . . ,

For the reasons given above, we revised  the ru lin g  o f  the learned 

Deputy C h ief Justice o f  Zanzibar. In  a nutshell we have found that 

treason can only be committed against a sovereign . However, as treason 

is  a breach o f secu rity , which in the United Republic is  a Union M atter, 

th ere fo re , the sovereign  is  the United Republic and not the Revolutionary 

Government o f  Zanzibar or the Hoad o f  the Executive o f  Tanzania Zanzibar 

who is a lso  ca lled  the Presiden t o f  Zanzibar,

Accordingly the sa id  ru lin g  o f the learned Deputy C h ief Justice 

is  set aside, but in view o f  the n o lle  prosequi entered by the 

prosecution no fu rther order is  made.

DATED at ZANZIBAR th is  21st day o f November, 2000
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