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This motter came to us as an wpeal by the accused persons against
the decisicn of the learned Deputy Chicf Justice of Zanzibar. wWe hoard

the appeal but rescrved our judgment te a later date. As thoe appeal wos

of its own kind oand raiscd grave constitutional issucs for the detormination

by this Ceourt for thz Iirst time in its history, therc was a need to

Judgment was rezcy and

the Court was in the process of setting the date of its delivery, we

learnt of the order of MEHI

J. of thwz High Court of
Zanzibar, of 9th Novembor, 200G, discharging the accused perscns following
a nolle prossqui entered by Mr. Toufig, Trincipal State Attorney, Ifov the
prosecuticns However, daespite the nolle prosequi, the decision of the
High Court of Zanzibar to the offect that the offence of treason can be

committed against the Rovolutionnry Govermment of Zenzibar remains intact,
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and might be relisd upon in future by the High Court. Ve are satisfied

that that to be revisited and that it cannot be allowed

-to stand.

revise that decision undsr section 4 (3) of the Appellate Jurisdicticn

Act, 1979, as amended by Act Mo. 17.0f 1992,

However, we are duty bound tc peoint cul that that subsection
empowers this Court Tto call for and exsmine the record of any proceedings

Court «a.-"2 ¥He did not have to call for the record in

O
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The eighteen accused persons stand charged with treason c/s 26 o

m

e litigation has

tne FPenal Decree_(Cap. 1% of tie Trws »7 0
been protracted and when the matter landed in the Hign Cowrt of Zanzibar,

he accused persons raized four praliminary issuss., The 8. M. 4. concede

Iy

the first issus; that the charge was defective. Leave was given by the

learned Deputy Chief Justice to amend the charge.

maintaingble as Zanzibar is not a covereign state. Lastly, they repeated

the the old, old story of a request for

issue of whether c©r not treascon car be committed against the Revoluticnary

Governent of Zanzibar.
The accused persons! learnsd advocates were Mr, Hamidu Mhwezeleni,

~ s

Mr. 3alim Mnkonje and Hr. Nassor Hamisi. The Zerikali y=z Mapinduzi va

1

“Zanzibar, that is, the Revolutionary Government of Zanzibar, in short,

accused prersons. Cur concern here is the constitutisnal



5. M, Z.,-on the cuher hand, was rémresented by F
N 1]

. Othman Mohammed Cthiman,

learnad Deputy-Attorney General,-and K earced Principal

State Attorney. Because op the sericusnzss of the matter, anc ugon our

advice, the Honourable Chl’I Justice agreed to invite some amici curiae,

friends of the Court, toc assist the Tour:t. So, we had Mr., Kipenka Musa,
; : > - :

+

the Direztor df nternational and Constitutional Departuent in the Attorney
Genoral Chamchs of the i Republic of Tanzaniz, who was accompanisd

[

ipal Ctate Attorney. There

by br. 3 rr*llus B.G, Matupa, learhe
was also Frof, Jwan Mvwaikxusa whe holds the chzir of constitutional law
at the University of Dar es Salaam. The three friends of the Court

addressed the Court right at’the end after the counsel of the two parties
&

completed their submissions.

As already said, the ‘accussd persons were faced with a charges of

treason contrary to section 26 of il: Penal Tecree (Cap. 13). After

mzntioning the names of the accused perscns, the indictment alleges the

«.» all together by your words and acticns you

intended and devised ways of tresson in order to

We have to be clear in cur minds what is treason. Vhat does it entail

senerally: against who can it be comzited and by whom?

reason as “Conduct couprising

ct

The Conciss Dictiomary of Law defines

a breach of 2llegiance owsd to the soversign or the state*. That is also
stated by Halsbury's s Laws of tnglard, Ltk ed. parsgraph 77, that is, “the

essence of the offsnce of treason lies in the violation of allegiance owed

to the sovereign-. Again in The Digest (jinnotated British, Commonwealth

—1

and ¥uropean Cases). Volume 14 (1), 1993 (2ad reissue), paragraph 173%,

}
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at page 200, it is stat

(‘u

d: Un en indictment For high treascn it must

[

appear unequivecally that the criminal owed alleglance tc the Jrown',

12 nock: Introduction to

G
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Sir David Yardisy, too, at pag: e

Constitutional and Administrative Law, &th £d., reiterates the same

requirement ¢f allsgiance to the Crowny
The classic case on treason is Joyce v, L¥PB, /19407 AC jL Joyce

resident in & British territory for 24 years.
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was an Amsrics
e obtained a British passport on pretence that hs was a British suvbject
by birth., Ee renewed ths passvort and bsfore the renswal expired, the
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Second World VWar broke ocut. It was then discovered that he was in the

ot

employmeont of & German radie ¢ompany and that from enemy territory ke had

bréadcasted ih English

harged and coavict

trecsim. e owrnoos Lnzfully enomoled to the

Houss of Lords where L0 JOWIZE, .C., had this to say at page 365:

It is necessary *thau tc prove not only that an act
was done but that, being dones, it was treasonable
act. Thils must depend upon one tining only, namely

_which th2 actor stands to t

az adueres, The act taat is

one man

may ot be so in anothsr ...

the question v

@ther a man can be guilty of

treason_te the iirg has been treated as identical

witn ths

gusstion whetler he owss allegiance to

the King. (Zmphasis is ours).
fiis Lordsnip continued at page 366:

The principle which runs thwough feudal law and

=iy

what I may perhaps call constitutional law reguires
on the one hand protecticn, cn the cther fidelity:

& duty of the sovereign dord to protect, a duty of
the liege or a subject to be faithiful, Treascr,

“trahison’, is the betrayal cf a trust: to be

wee/S



To their lordships it was immaterizl that in law Joyce was not a

British subject bscause the passport was obtainsd by a misrepresentation,.

It was enough that the pessession of that document enabled him to obtain

in a foreign country the protection extended to British subjects.
From the authoritiszs cited, thersfors, the following four matters
have to be proved in an indictment for treason:s cne, an act has been

B 1

committed; two, the act is treasonsble; three, the act is against
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sovercign or a state; and lastly, the act was done by a person who owes
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allegiance to the the state.
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This brings uvws to the nex! guestinn: who is a sovereign, in cther
words, what is sovereigntiy, aud wiat is a state? To focus the matter

squarely to the matter before us, the questions are: is Zanzibar a

state and is the kevolutionary Government of Zanzibar sovereign?

Mr, Musa submitted that there are four requirements for the

existence of a state in international law: a defined territor

[

)

population, a stable government and indspendence or sovereignty. He
went further, guoting C
stating that scovereigniy is the capacity to enter relations with other

states.

Mr. Mbwezeleni had submitied earlier that sovereignty is not a
day~-to~day activity of a country but supreme authority indsependeat from
any outside interfersnce. He further stated that a sovereign must

have power to protect its citizens both internally and externally.

CMr., Mbwezeleni then

.
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i hether Zanzmibar has such capacities.

We shall deal with this issue later.

LY »-}../6



$. M. %., as properly pointed out by Mr. Mbwezzlerni in his reply,
made no submissions on what is a stzte and what is sovereigniy. The other

curt, Pref. Mwaikusa, also did not say anything cn threse

Cu
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two issues.

What is a stéte in intezrnational law

The Rt. Hon. The Earl of

B

e

BIREENFEAD, in International Law, 6th Id. edited by Reoaw Hoclwyn-Hughes

_t . . . P
(19x?) at page 31 provides the follewing definition:

A stote within the meaning of inferrnational law
by ie

ermanently organised socisty
belonging to the family of nations, represented by
a Government authorised to bind it, independent in

outward relations; and possessing fixed territories.

As rightly submitted by Hr, sdusa, ‘here are four canditions that

need to be satisfied fcr a state to oxist. In that regard we are

debted to L. Oprmerheim's Inteimational Law: 4 Treatise Vol. 1. - Peace,

P

E.

Sth Zd. by H. Lauterpacht, 1937 (Longmzns) and tc J.L. Brierly The Law of

je=d

ations (An Introduction to the International Law sf Peace) 6th Ed. by

Sir Humphrey VWaldock, 1963 (Cxford), Tor most of what follows,

t o the four conditicns is that there must be a people.
This is an aggresate of individuals of bhoth sexes, regardless of race or

colour or crecd, living together as a community. Secondly, there must

ke a country in whiclh the people have settled down. The size of the
¢owntiry is immaterizal., Tuirdly, there hazs to be a Government i.e, a
pereon or persons wie are the reprascntatives of the people who rule
according to the law of the land., Lastly, the Covernment has to be

sovereign.

as e,/‘



implies, %herefore, indcpendsnce all-round, within the without the boarders

It may help 1f the loock at how this doctrine came into being. At

rance to

1z pry

the end of the Middle Agee, the word scuverain was used in F
describe an authority wihich did not have another autherity above itsslf,
Thus, for instaonce, this Court would hove been reforred to as Cours
Souverainszs since there is no othaer autherity above it., 4 legal philesepher,

- ™ -

Jean Bodin, it was, in his work, De la Republigue, 1577, who intreduced

the term sovereignty. To him sovereignty was an essential principle of
internal political order. Soverelgnty was supreme power within a state

without any restriction, whatscever, except the Commandments of God and

1

the Law of Nature.

In the sixteenth centry the British philosopher, Themas Hobbes in
Leviathan, went further to exclude any restriction on the soversism.

His visws were that men needed for their security a commen power to keep
them in awe and to direct their actiens te thy common benefit. To him
that power was the sovereign., However, there were cthers like Samuel

Pufendorf who did not subscribe to the view of unfeottered authority of

the sovereign.

hat is one aspzct ~f soversignty: supreme authority. It has boen
recognised that soversigniy has dual aspects; intcrnally it relates te

the power of making and enforcing daws, exitcrnally to freedom from ocutside
control., The curtailment of external authority and the dependence on
another power are not in themselves fatal to the initernal sovereignty of

the state concerned. TFor the purposes of ireason internal soverei



the more relevaat. Authority for law making and law enforcsment
essential to thie existence of any soversign., This dual aspesct itselr

begets the izsue of the divisibility of sovereignty. Is scversignty

A

diwisible?

There are two schocls of thought, The prevailing one amont authors
in thz sixteenih and seventeenth canturies was that sovereigniy was
indivisible. This tallied with the original concept of sovereignty that

hes zn attribute of a personzal ruler inside the stote. After the

&
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Fecace of westphalie the many member-states of the German Empire were
practically independent and this provided a fertile envirommeni for

nurturing the idea of divisibility af sovereignty.

£

the Federal State and the

I

The theory of concurrent soversitnty o

member-states canvassed by The Federalist (Alexander Hemilton, Jomes

Madison and John Jay) in 1787 when the United 3tates of America turned.
from Confederation of Btates into a Federal State, added nourishment to
this second school of thought. We may add that this was because of the
cqnstitutional set-up of the UBA itself. But even thon there were still

some authors like Rousseau in his Contrat Social, and Calhoun in

A Disquisition on Govermment, (1851) whe defended ths indivisibility of

Yowever, the modern development of the theory of sovereignty has
been to give up the attempt to locat absolute power in any specific
person or body within the state and fto ascrike it to the state itselif.
As thers are semi~independent states, like those under the protectorate
of another state or zre member-states of a federal state, then we are =t
one with Oppeinheim that ¥it may well be maintained that soversignty is

divisihle."
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Aleongside that, the demends of medern international law rsgulre
1 e

partial surrsndsr of sovereignty by states to accommodate

of interrnational legislation and decisions of international tribunals

The development cf international human rights law has curtailed further
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the sovereignty of states. Previously, under the doctrine o

sovereignty, “what a state did with its owm citizens was its own affair

beyond the reach of international law of legal intervention by other

- . v .

siates’. /J.P. Humphrey's "The Interaztional Law of Human Rig;ts~ in

The Fresent State of Internstional Law and Other issays, (19?,“/ But

thzt is not the cass ncw. %hat o s matter
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of concern for other states. /Paul Lisghart: The Internationzl Law of

Human Rights, 1983 (Oxford)/.

Now, a sovereign state is an Tnternational Person in the eyes of
international law and is recognised as such by the other Powers. As a.
rule, International Persons are single soversign states with one central
political authority as government within and without the borders. These
form simple International Persons. 3ut there are also composite
International Persons‘of varying permutations. Two or more sovereign

states may be linked together in such a way that they are exclusivel:
or to a grezt extent one International FPerson., The union may be such
that the supreme power for zll purposss, both foreign and domestic, is

in one body. In that case it 1s referred to as an incorporate union, as

is the case of the United Kingdom. However, if in such a union t¥
states exist separately for domestic purposcs and as one entity for
purposes of foreign affairs, the entity is called a rezl union. There
are no existing real unions nowadays. However, the two classic examples
of rezl unions wera Swaden-diorway (1814 - 1903) and Austria-Hungary that

came to an end in 1918,

see/10
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Thers are other forms of internoticmal persons like federations.

fon. The Sarl of Birkenhezd cautions, and rightly =o,

Howsver,

in our cpinion, that the divisiocn is a questicn of nomesmclaturc of no

very great importamce® /page 3L/, The categerization, according to

Prof, Westlake /inter

0.

ces

tional Law, Vol. 1 (Cambridge) =2t page 29

not depict the closensss of the international comnection existing between
the states united. He suggeste that the nanenclature may be descriptive

of how the union canme into being.

Bz it as it may, that discussion, though interesting, should not
detz2ir us but suffice it is to say thot the constitutional set-up of the

United Republic is unigue. It is a union but with some elements of

federalism. However, a definiticn and 2 description cf the nature of a
real union given by Cvpenheim at prge 157 may shed some light sn the

matter before us. He says:

£ Real Union is in existsnce when twe sovereign
States ars, by an international treaty) recognised
by other Fowers, linked together for ever under the
same monarch, so that they meke one and the same
International Person. & Real Unicn is not itself
a State, but merely a union of two full sovereign
States which together moke one single but composiie
International Persen. They form a compeund Feser,
and are by the treaty »f union prevented from
malzing war against each other. Un the other hand,

they camnot mzke wir separately ngainst a foreign

Povwer. nor can war be made sgninst one of them
separately. They can enter into separate treaties
of commerce, extradition, and the like, but it is
always the Union which concludes such treaties for
iz separate States, as separctely thsy are not

International Fersons.



%e can in all fairness say thnt The United Kepublic of Tanzania

2 real unicn but for the stipulation that a roal unien

iz not itself a state. Thers is ne speck of doubt that the United
Republic of Tanzaniz is a state. The tws parts forming the United

Republic of Tanzanisc can neither separately go to war agzinst a foreign

power nor can war be made against ome of thom separavely as was amply

Ol

demonstrated in the war ageinst Iddi Amin Dade of Uganda. The whole of

part ccatributed towards the cost of that
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Republic of Tanzaniz is the treaty-making power. This

wos illustrated by the abertive attempt of Zanzibar to join the Crganization

turn to the question posed

by Mr. Mbwezeleni: is Zanzibar a sovereign state in international law?

After the above.exposition, we have no difficulty at all to answer
that questiorn in the negative. The Internation Fersous called Tanganyika
and Zanzibar ceassd to exist as from 26th April, 1964 because of the
Articles of Union., The twn statss merged to form a new internatisnal

rerson called the United Republic of Tanzania,

-

Birkenhead has said at page 30: A nation

ul

cannot indefinitely surrender the treaty-malding power to another, and at

,_
o]
5

the same time retain its existence as. a scoversign state. We concur with

N

this contention and we wish to point out that heth Tangonyika and Yanzidar,

and net Zanzibar alone, surrendercd their the
United Republic of Tanzania,
Thus, Zanzibar, just like its sister Tanganyika, is neithsr a state

aee/12
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Kepublic of Tanzaniz

that guestion we hav

of the United Bepublic of Tanzanie, 197

Mr. Mbwezeleoni sovercignty is nat divisible We

think that we betiter pause here for z moment and reiterate our finding

that in international law sovereignty iz divisible., 8o, we take it that

what Mr, Mbwezeleni has submitted is that in Tanzanic seversignty is not

is szactly the dotermination confronting us.

Constittution of the United Republic of Tanzanio, 1677 (hercinafter

to as the Union Constitution) vroclisims thot Tonzanis is one

The learmed advecate contendod

that sovereignty is then

after consulting the Fresideut of Zanzibar, Twe, a Zanzibori is defined

belong to ir. Mhwezeleni arg tnot the raising

. W P N
of Kuzuia Mogendo, both
a . - alm (5 o
of is a viclaticn oi Articls 147 (2) of the Unicn
45yt 5 X b 3 ~m
Constitution. Urited Lepublic

oniy to raise




committing treoson against Zenzidar is cormitting tresson against the

United Republic of Tanzaniia since Lonzibar is part of the United Republic.

Mr, Toufig came out cluarly on tue issue of divisibility of

. o submitted that the Uniicd Jepuklic as well as Zanzibar

is each sovereign in its own sphere oi jurisdiction, He cited the case

o
- .. T Fn~Cry 7 T i 1 3
of Haji v. Nungu and ancthcr, /1567/ LRC (Const.) 224, as authority for

ths principle of exclusive jurisdictioan of Zanzibar over non-union

Matters in Zanzipar.

T ~—~ -
Ve NMungu Lo
o skt

Fal

Government of Zanzibar. The learned advecnte went on to aysus that the

curulative effect of articles 28 (4) and 64 (5} of +ne Unicn Corstitution

Mr, Muso cited Coglar

country.

1 of the Union Constitution provides

scvirclge country,

fe, too, relied on Heii v. Mungu as authority for the prirciple of duality

and the receognition that there are matters for the Union =.d cthers



unique. It is our considersd cpinion that it is not nicessary to delve

Tenwenis. The staorting point for ocur dstermination is what Mi, Mbwezs

ocut, and which wxs repeated by Mr. Musa, the provisicns of Article

and not the

ancaniz is one country snd is a Uoited DopublicH

VIRE

PR
vlii v

It is further provided in Articls 2 {1) <that the territory of the

United Republic consiste ~f the whole erea of Meinlond Tancania, of

proclamation of aArticle 1

dec

rarations

part of the United Hepublich supports
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velutionary

nzibor who ghall be the

Zanzitar znd the Hsad of the

anzibar and
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also the Chairman of the Reveluticnary

b

Council of Zanzibar, (Erphasis supplied).
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irticle catesgorically pr

volutionery Geovernment of Zanzibsr and net for the

debate ond darives home the fact that Zanzibar is not a stote, not coniy

in intesrnationnl low out

Fronce bra

v

State is the Union™ . There

(

position i=
of dispute that the United Renublic of Tonzania is

indeed one country, one state,

Union Constitwticn goss on to

Y ey g °
autherity shal
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and contrclled the Government c¢f the Unicn and the

Kevclutionary L Zonzibar; twe Judiciories: one for the T oLion
and the other for Zansibary ond twe legislciures:  the Farliament =2 S

Union and tue Houss of Representatives of Sanzibar.

For more

division of the functions spclled cut 2bcve amongst the desiznnted orgrns,
. . - i o . ) . ot . .
Article 4 (3) of the Union Constituticon catugorisces affairs imto Union

AP 1 - -~ - 3 P T o o0 5 3
Matters, which are contoined in the First Schedule
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Constitution,

Therefore, it zppenrs to us that there ore oaly iwo lizts: one

4

of Union Matters and the cther of matters in the exclusive jurisdiction

[0]

of the Revolutionmary Government of Zanzibar. From the arrangement of

svclusively for Zanzibar

to determine to wiich of

a

E;.

cur considercd cpinion that on the basis of

-

cf duslity and the

I .

Kevoluticnnry Geovory f Zanzibar over all non-Union Mzatfcrs in

sovereignty over any

or nct the matter is Union

The reflex action and the rvsh to the
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stitution cotaloguing

icn Motters reo T iges theot dstermiz i Zut odc

exnaustive?

This Court has said in Hoii v. Nungu

«2e there core tiers wihich concern voth sides
is, tucy concsrn Tanzonia
Mainlond as weli as Zancivnr. According tc

e

the hasic scheme or sturcture cf the

Constituticn

matt

i

i
i

™~
N
Co

* s 8/



provided for under the Ccnstitution o

2rs winich

Inlizslion

. . .
ts Cemmission

vowery

. S -—— - - 2= - Yy B B - T e o+ I TP
matiers is wvastcod in the House of Kepresentotives©.

Thus, and as properly pointed cut by

}

Musa snd Mr. Mbhwezeleni,

from that decision thers are three bases for

issue <5 bein

a Union Matter: if the maticr is listed in tho First Schedule o5 a Union

Matter or if the matter is specifically nrovided for under the Unicn

.03/19



one is tempted to jump to the conclusicn that trezson is a Unicn dattur

bacause “security is listed 23 a Unieon Motter in item 3 of tus Firse
Schedule. But onc is forced to stall by the goping omission that the

the protecticn of the United Republic from acts
of esplonuzs, sabotage and subversion, whether

or not it is dircected from or intondad to be

cmmitted within the United Republicy
A b

That section goes further to define “subversion’ in the following

«rs/20
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Court cf SWa, the oppeliant, Christian, wns chargsd

onvicted of two counts of

and June, 1922, hc had eng
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and that the mandats conforred full sovercign power con the mandoiory
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In our cpinicn there woere two matters: Cnc, was the issus of
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sovercignty botween the Allicd -nd Associstod
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bHouth Africsn Act wsted in the King

ha I3

Government of

tne Union cf Scuth Africa was nci in =y epinicn

cpon

to on ax;
with the very oolc recsons of tuc irini Judge
prencunced wien the originol indictment wos

objected ©
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It is our considercd opinicon tunt, in the like manner, the indictment
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Vie agrec with Mr, Mbwezeleni tho

28 (4), that treason is the most grave

Article 64 (5) is to repexl sccticn 26

provides:

Tanzania Zanzibar in relation to 21l matters in and for

Tonzania Senzitar which are not Unicn Matiters th

the Constituticn ehell oravall and that other law

stall, to the extent o7 the inconsistc be void.

Indzed, the moment security Union Matters,

then, first, security

have bhesn provided

of the Union os stated in Articlc

et us meke some guick cbhscrvations on certain matters raised by

e

the learned Deputy Chief Justice, lie

autheritizs from the US4 and =zlsc from Hi ready pointed Lut,

our constituticnal set-up is different Irom thoat obtaining in th se

~ s
Code Law of

such provisions. <Therefors, we do nct think

consider this comparison,
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As rigntly pointsd cut by Mr. Mbwezeleni, therc are a number of

unfertunate inconsistent provisions in the two Constitutions but which

we do not think it is necessary to go into. However, that state of

I
—
—
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affairs is not healthy at

The Court was faced with a similar situation in Seif Shariff Hamad
Ve SMZ, Criminal Appeal No. 171 of 1952 (unreported). Two of us
dealing with this appesal were also in the panel for that appeal. We

used over a number of inccngruent provisicns of the two constitutions

and after thot we had this tc 3ay on page 18 of the type-written judgment:

Tunapendekeza kuwa mamleka zinazohusika katika
pande zote mbili za Muungano zichukus hatua zipasazo

kusawazisha vifungu hivi na vyengine vyenye utata

n
ama uwezekano wa kuleta utata baina ya hizi Katiba

mbili.

A free translstion would be: “We rccommend to the rzlevant
authoritiss on both sides of the Union, to take necessory stops to
3 +

harmonize these conflicting sections and cther sections of the two

constitutions which are potentially irrecconcilable’,

It burdens onr hearis that guch a solema appeal went wnhecded and
failed to find purchase like the warning cf the Soothsayer tc Julius

Caesar: VBeware the ides of Marchi'.

In that oppeal we reserved constitutiorel matters for political
solutions and we disposced of the appeal on a procedural ground. 3But it
is time to loock at such provisions and take remedial steps. The Court
will not throw in the towel but will keop on drawing the attention of

the Powers thzst be. That is our role,

9»./26
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2, go forth, compasnicn: when

no track, 2ll be:

find No highwoy more,
The way to go shall glimmer in the mind ...

from the littlest cluc

Adventure on, for
Has coma whatever worth man cver ko
The next to lighten all men may be yOU .e.
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For the roosons given obhove, we revised the ruling

11 we have found that

Chief Justice of Zanzibar. In

Howcver, as treason

can only be committed agad

sach of security, which in the United Hepublic is a Union Matteor,

is a or

therefore, the sovercign is the United Republic and net the Revcluiionary

Govermaent of Zauzitar or the of Zonsibar
President of Zanzibar.

who 18 also callced the

)

the nelle proscqul entered by the

21st doy of Nevember, 2000.
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