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LUGAK1NGIRA, J .A . ;

The a p p e lla n ts , Karwa V .angiti Mwita and B on ifa ce  Masiku M gendi, were 

c o n v ic te d  o f  murder at a t r i a l  holden  by the High Court a t Musorna. They 

were then f i r s t  and fou rth  accu sed  r e s p e c t iv e ly ,  the secon d  and th ir d  

accu sed  were a c q u it te d . The in form ation  had a lle g e d  th at on 1 8 .9 .8 8 , 

a t Kewanja v i l la g e  in  Tarm e d i s t r i c t ,  the fou r murdered one hasha Jerem iah, 

The murder took  p la ce  a t the home o f  PW1 who was c e le b r a t in g  a m arriage, 

and the deceased , a re s id e n t  o f  G e ita , was an in v ite d  gu est a t the 

c e le b r a t io n s .  Around 7 .3 0  p .m . on the s a id  day, a gang o f  armed robbers 

descended upon the prem ises and made away with variou s a r t i c l e s  a f t e r  

f i r i n g  a s h o t .  The sh ot found the deceased  who d ied  from sev ere  in te rn a l 

b le e d in g .

At the t r i a l ,  PW1 and h is  b ro th e r  PV/2, cla im ed to  have id e n t i f i e d  

the appel]_ants among the gang and s a id  they were the ones who had guns.

PW1 s a id  that he knew the f i r s t  a p p e lla n t by face  and name and th at the
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secon d  a p p e lla n t , whose name he d id  not know, used to  move about w ith the 

f i r s t  a p p e lla n t . Fvv2 s a id  th at he d id  not know the a p p e l la n ts ' names but 

he id e n t i f i e d  them by th e ir  fa ces  as they used to  frequ en t h is  k io s k .

There was a lamp in the house, a humble o u t f i t  o f  a bedroom and a s i t t i n g  

room o n ly . The two w itn esses s a id  th at they were in  the bedroom and 

t h e ir  gu ests  in  the s i t t i n g  room when dogs barked o u ts id e .  PV/2 went out 

to  in q u ire  only to  come fa ce  to  fa ce  w ith  a gang o f  fou r or  m ore, one o f  

whom ordered  him back in to  the house a t gunpoint. This was s a id  to  have 

been the secon d  a p p e lla n t , Another gunman s to o d  in  the doorway and 

ord ered  everyone to  l i e  down. he was s a id  to have been the f i r s t  a p p e lla n t . 

Then fo llo w e d  the plunder and the gu n sh ot• I t  seems the in c id e n t  was 

re p o r te d  to  the p o l i c e  w ith prom ptitu de.

The p ro se cu tio n  ev iden ce  rega rd in g  the a p p e l la n ts ’ a r r e s t  was e ith e r  

in c  ons is  t e n t ,  c o n tr a d ic to ry  or  n o n -e x is te n t  and the t r i a l  judge con v en ien tly  

a v o id ed  go in g  in to  d e t a i l s .  \ve propose to  do the same, s e e in g , as we do, 

th at i t  w i l l  o cca s io n  no harm, and mention on ly  some r e la te d  a s p e c ts .

F i r s t ,  the f i r s t  a p p e llan t attem pted to  run away when he saw the p o l i c e ;  

secon d , go in g  by PV.!5 , the secon d  a ^ e l la u t  was : o t at hc:„. en a.e p o l i c e  

a r r iv e d  th e r e • T h ird , when the f i r s t  a p p e lla n t 's  house was sea rch ed , a 

p ie c e  o f  khanga (p er  PVrl) o r  ta b le  c lo th s  (p er  PV.5) were fou n d . N eith er 

o f  th is  was tendered  in  e v id e n ce . The search  at the second  a p p e l la n t ’ s 

house "unearthed a camera (xJxh. i - j ) . In th e ir  d efen ces the f i r s t  a p p e lla n t 

s ta te d  th a t he was at home throughout on the m a teria l day, and c a l le d  h is  

fa th e r  to  support him, w hile the second  a p p e llan t s ta te d  th a t he l e f t  fo r  

Shinyanga on 1 ^ .9 .8b and returned  on 1 .1 0 ,08, and produced documents to

th at e f f e c t .  lie found h is  two wives a rre s te d  and was in  turn a rre s te d

when he went to  the p o l i c e  s t a t io n  to  in qu ire  in to  t h i s .  The t r i a l  judge

c o n v ic te d  the f i r s t  a p p e lla n t on the ev idence o f  i d e n t i f i c a t i o n  as w e ll  as

the a c t  o f  attem pting to  run away; he co n v ic te d  the secon d  a p p e lla n t on the
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ev id en ce  o f  id e n t i f i c a t io n  only. He r e je c t e d  the a l i b i s  fo r  non-com pliance 

w ith  s e c t io n  19^ (^ ) o f  the C rim inal Procedure A ct, 1985*

B efore  u s, h r .  G a la t i Mwantembe appeared fo r  the a p p e lla n ts  and 

a tta ck ed  the ev idence o f  id e n t i f i c a t i o n .  He observed  in  the main 

th a t the a p p e lla n ts  were never a t arty time named by PVvl o r  PVJ2. He 

su bm itted  a ls o  that the a p p e lla n ts ' a l ib i s  were im properly  r e je c t e d  in  

view  o f  the p ro v is io n s  o f  su b s e c t io n  (6 ) o f  s e c t io n  19^» Mr. Mwantembe 

a ls o  l e v e l l e d  c r i t i c is m  on the ev iden ce  o f  p osse ss io n  o f  a r t i c l e s  

co n s id e re d  re le v a n t to  the case but we th in k  that was unnecessary wince 

the t r i a l  judge d id  not base h is  d e c is io n  on that e v id e n ce . Mr. Kabonde 

fo r  the R epu b lic r e s is t e d  the appeal on a l l  the groun ds.

Vj'e th in k  the most im portant q u estion  in  th is  appeal is  whether the 

a p p e lla n ts  were id e n t i f ie d  a t  the scen e o f  cr im e . A fte r  anxious 

c o n s id e r a t io n  o f  the ev id e n ce , we th in k  there is  m erit in  i-ir. Kwantembe *s 

c r i t i c  ism . I t  was not in  d ispu te  that n e ith e r  a p p e lla n t was ment ioned  

by iVH o r  PVv2 b e fo re  th e ir  a r r e s t ,  even though PW1 knew the f i r s t  

a p p e lla n t w e l l .  The a p p e lla n ts ’ a r r e s t  apparen tly  carco in  the wake o f  

some s u s p ic io u s  a r t i c l e s  b e in g  found a t t h e ir  homes; in  fa c t  we note 

th a t a t one sta g e  as many as 22 person s were charged w ith  the murder 

b e fo r e  the D is t r i c t  C ou rt. The ev id en ce  o i  Fw5 A ss is ta n t  In s p e c to r  

iteuben a ls o  lea ves  no doubt th at the search  was a gen era l ra th e r  than 

a s p e c i f i c  op era tion  and the h in t  on su sp ic io u s  homes came from

v i l la g e r s  ra th er  than PW1, d e sp ite  the la t t e r * s  p re se n ce . PVo r e la te d

the op e ra tio n  thus.

On 2 6 .9 .0 0 , I  remember I was in  Tarim e.
I  was t o ld  to  £o to  b e re n g o t i where i t  was 

s a id  that some a r t i c l e s  s t o le n  in  the course  

o f  murder were seen  . . .  1 went to  o e r e n g e t i

and rep orted  to  the 0 .0 .1 ). the la te  K tab irw a .
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On 29 .9*88 , we went w ith him to  Gesarya 
v i l l a g e .  L ater we a r r iv e d  in  the v i l la g e ,  we 

g o t the Chairman. Then we were t ip p ed  about 

the houses that had the s t o le n  a r t i c l e s ,  V»e 
were tip p ed  by the v i l l a g e r s .

. . .  At the house o f  Kasiku Kgendi we 
got a camera and a t  the house o f  Marwa V /angiti 
we got ta b le  c lo th e s  ( s i c )  . A l l  th is  time we 

were w ith the com plainant •

The w itness r e it e r a te d  f iv e  tim es in  cross -exa m in a tion  th a t the e x e rc is e  

■‘was an op era tion ,-- so  much so that he cou ld  not r e c a l l  the number o f  

houses search ed  and many p o l i c e  o f f i c e r s  were in v o lv e d . We th in k  the 

fa i lu r e  o f  PW1 in p a r t ic u la r  to  name at le a s t  the f i r s t  a p p e lla n t b e fo re  

o r  during; the op era tion  was n ot c o n s is te n t  w ith id e n t i f i c a t i o n  o f  any 

o f  the b a n d its . I t  is  indeed d ou b tfu l to  what ex ten t he a llow ed  h im se lf 

to  observe  the invaders co n s id e r in g  that when PW2 was d riven  back in to  

the bedroom , PW1 had d isappeared : he had apparen tly  d iv ed  f l a t  onto the

s i t t i n g  room f l o o r .  The a b i l i t y  o f  a w itness to  name a su sp e ct  a t the 

e a r l i e s t  op p ortu n ity  is  an a ll- im p o r ta n t  assurance o f  h is  r e l i a b i l i t y ,  

in  the same way as unexpla ined delay  or  com plete fa i lu r e  to  do so  shou ld  

put a prudent cou rt to  in q u ir y . The fa c to r s  s e t  out in  \vazdri ^jnani 

v .P . / I 980/  T .L .R . 250 , to  which the learn ed  judge r e fe r r e d ,  are not 

in tended  to  be exhaustive in determ ining c r e d ib le  i d e n t i f i c a t i o n .  V;e 

are  u n a b le , on our p a r t , to  h o ld  th at id e n t i f i c a t io n  was in  th is  case 

proved  beyond reasonable doubt in the absence o f  any re p o r t  a g a in st 

the a p p e l la n ts .

The rem aining m atters may be d isp osed  o f  b r i e f l y .  There was the 

a sp ect o f  the f i r s t  a p p e l la n t 's  running away when he saw the p o l i c e .

The t r i a l  judge f i r s t  ob served , and c o r r e c t ly  s o ,  that not a l l  f l i g h t  

was n e c e s s a r i ly  3. m a n ifesta tion  o f  g u i l t y  but some p eop le  run aw ay from



policem en  ju s t  to  avoid  b o th e r . lie h e ld , however, th at i t  was such a 

m a n ife s ta tio n  in th is  case as the- f i r s t  a p p e lla n t was the on ly  person  to  

run away. I t  is  apparent th at th is  ob serv a tion  was in c o r r e c t  e ith e r  as 

regards the o cca s io n  o f  the f i r s t  a p p e l la n t 's  a r re s t  or in  the con tex t 

o f  the op e ra tio n  g e n e r a lly . The im pression  one gets  is  th a t o f  f l i g h t  

a l l  around in  the course o f  the o p e r a t io n , J ia r lie r  in  h is  judgment the 

lea rn ed  judge h im se lf observed ; *-Apparently when these sc-archc-s were 

made by the p o l i c e ,  the a ccu sed  had f l e d .  T heir homes, th at is  to  sa y , 

were search ed  in th e ir  a b s e n c e .'1 And as regards the f i r s t  a p p e l la n t ’ s 

a r r e s t ,  PW'5 s a id ; -We then went to  Marwa W an giti. The men ran away. 

They had f l e d .  We then a rre s te d  t h e ir  w iv e s .'' This is  indeed r e f le c t e d  

in  the fa c t  that o f  the th ir te e n  su sp ects  in the i n i t i a l  in form ation  

f i l e d  b e fo r e  the High C ourt, s i x  were women. And to  underscore  the 

p e r c e p t io n  o f  the p o l i c e  as a b o th e r , these innocent women were kept 

in- cu stod y  fo r  more than s i x  years b e fo re  they were d is ch a rg e d , u n tr ie d , 

w ithout so  much as a word o f  a p o lo g y . I t  is  th e re fo re  c le a r  to  us th at 

the condu ct o f  the f i r s t  a p p e lla n t was n e ith e r  p e c u lia r  n o r , a p p a ren tly ,

was i t  w ithout ju s t i f i c a t i o n .

F in a l ly ,  we agree with Mr. Mwantembe that i t  was im proper fo r  the 

t r i a l  judge to  t e l l  the a sse sso rs  to  r e je c t  the a l i b i s ,  and fo r  h im se lf 

su bsequ en tly  to  r e je c t  them, m erely fo r  non-com pliance w ith s u b se c t io n  

( k )  o f  s e c t io n  19^ o f  the C rim in al P rocedure A c t , The absence o f  n o t ic e  

re q u ire d  by the p ro v is io n  does not mandate or  a u th orise  the o u tr ig h t  

r e je c t i o n  o f  an a l i b i  but in  a s s is ta n ce  w ith su b se ctio n  ( 6 ) ,  bu t, the 

om ission  may a f f e c t  the weight to  be p la ced  on i t .  V.e cannot be c e r ta in  

that had the learn ed  judge approached the s u b je c t  on th a t understanding 

he w ould, fo r  in s ta n ce , have n e c e s s a r i ly  found unim pressive the second  

a p p e l la n t !s m edica l c e r t i f i c a t e  and r e c e ip t s  ev id en cin g  h is  presen ce at 

ohinyanga a t  the m a ter ia l tim e, A fte r  a l l ,  he was on ly  re q u ire d  to

r a is e  a reason ab le  doubt. B e s id e s , the a ct  o f  tak in g  h im s e lf  to  the
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p o lic e  s ta tio n  was not, to our minds, con sisten t with g u i l t .

l o r  these reasons, we think the g u ilt  o f  the appellants was not 

proved beyond reasonable doubt. Vto allow  the appea l, quash the con v iction s  

and sentence o f  death and d irec  th e ir  re lease from custody .

DATLiD at BAS /̂ iLAAM th is  12th. day o f  June, 2000.
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L .M. MAiUME 
JU^TICiD OF j&f.iSAL
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JUpTrS OF AFPML

,::.iT'^rcr:’GiPA

JU^TICJJ of appeal

I c e r t i fy  that th is  is  a. true copy o f  the o r ig in a l .

( A oGo T-:VvAitldA ) 
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