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(Qe'féi‘ehcc from . the¥decision of’al ¥
: single .Judge of ‘the Court of: Appeal
of T "‘anmza at Dar’es Sa.‘laam)

This is a mference from the ‘Ruling of a s:.ngle Judge of- this
Court (Lugald.l;lgira. JA) Lsm:ussmg with cc'*ts t'he appl:ucat:.on for
stay of execution pending zppeal to ‘this Court. The appl;catlon was
Gismissed for not dnsclo°1ng the grounds on which to exercise the
Court's djscre*lon uhether or not to grant a stay of- exccutloﬁ.
¥r. Kalunga, loarned édvoé_ate who appeared for the applicant in this’

're.;erence, ha;l alsa reprcsen*ed the applioant Qbefdre the single .J_\_zdge.

ﬁ

&fo the smgle Judge me Jearned counsel had submitted that:’

“,.s. under ruie 9 (2) {b) of the Court "Llas,
- once notlcg of appeal h.-.s o2 en lod.:,ed, the )
Court “has po’ ontlon but to grant stay. _

- '01‘.1101_‘_ I\.Q\_J.lrement .
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‘('Z)ﬁunlb;lec‘t i the prons:nons of _

” to ‘B d any sentence or_to stay—emcﬂtm: e :.- S
suspez e o e 4

(a). T

v (b) ip any civil proceed:.mgs, where a
notice of appezl bas been lodged
in accordance with Rule 76, order

a stay of execution, on suck terms - A

as the Court may think just.® .

According to Mr. Kalunga this prov:us:,on 'means'that a stay of execution

is a. ..a51c or fmdamental rignt to tne 3udgument de‘otor, and that once

tne Judgeznent debtor ; bas filed not1c° of a’\peal aga*nst the decree

in qur,stlcn the Court has no dlscretion but *to grant -3 stay of execution

of._-“thé -decree upon appllcatlon 11:‘01"t.he s_ame. - In other words the only
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In the flrst place such v:ew \muld lead to

- ."n.'.; r\'»'gu

:&)L‘ ot o 3 _e.'n,» _1\
un des;ra.ble consequences- lt would cnabl.e msor\ipu‘.[ous Judgement debtom

wn

to _.rustra.te execut:.on of decrees by smply f:._l:.ng notlce of appeal
even uhen thev do-not rea.lg_texid fo prosecute the” appeal because, L

LA )‘--‘ RINE

. say, it has no merrts. : '.I!hat would amount to an abuse of court prooess

N i
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Ou.r read:.ng of cectmn 9 (2) (b) quoted above mak.es it piaiﬁvthat i

.-\-‘ .

generally the mst1tut10n 'of an anpoal does not opera.te as 2 smy of ks
. .

xecutlon. The ratlon.ale be,nnd th:s brcad rule is. that the successful

:th-’-‘:judgement, it;‘Ho»-ever.' ey

ruae uhachszws in--

mdge‘&:the Qom;tj ‘ina_;_g

,.., poe

-9, s‘,‘“

-—.effect th..t uhere not:.ce o£ 'anpeal has be=n

): erdera sta-y af executlon pend_mg tﬁe outcaiSe

:leg of a notlce o£ appeal _

of the a.nt\,r.ded appeal._'

mder rule 9 (2) (p) is 2 concht:.on whlch mst be satlsfled-before a
paxrty can bring an application for stay of execution. It is a condition
precedent the non—-fulhlmcant of v:hlch renders an application for stay

of execution jncompetent 2nd bence cntitles the Court to strike it out.

Once motico of appeal has been f}led; this gives the Court

Jum.sdlctmn to en.ert:aln the appﬂcation {for a stay oi‘ execution. ‘It
is to be stressed, houe‘ver, that thie doce not make the appllcant -

"automﬂtn.cal_;y entltled to the gra.nt of a stav order. The Court has

discretion whk.ther or ‘pot to okder & s.,ay. 'L’n;\s is clear‘.\y borms: out by

the \aordlng of sub—rule (2) the relcvant part of which reads? evmensiane |

.*the Court ma)' ......-....... order a otay of c.:\ccutlon én such tcrms as

A coa/l.
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In vet another dimension Mr. Kalunga contended that the Court

stay o:t‘ e:oecutlon,
1».\ . "Lj« ot .
° ~: - /x A

- 1s con*‘used 1n its app_..lcat:.on or interpretation of rule 9. (2) (b) of the.

RS

’ uhe ther, or, not*to grant a

\av\

Court Ru.'l.es.r In hJS v:Lew the decisions of the Court, whether thc full

Court or smgle Juéges, baséd on this provision do not’ provide-any:

weful gu:..dance each- g:wes h:r.s/t.he:.r own interpretation not ba.sed on

f?n;lﬁom ii'mn,lples. ﬁe"ci?ed 3ve§%ca%w£c1§ed by, this:Courtis:
~purporiing iol'ﬂystra;:e" ‘ﬁne;pomt he vos maxang. ve nave To State At

O

_once -that’ Mrs Vhalunga 5 ocontention is a completeMisreprescntation of -
_what i3 actiATlY on the Frowid. The trie position 38 that-over the yeals-

fbe _Cou}t;ha"é' &eir_eli;ped ‘or adop'ted definite i:_ri_nciples‘ whiah, in the

_ present day, gulde it hnen considering apphcatwns for stay orders.

Thus, for mtance, 1t 15 now settled that the Court will grant a stay

-

of executicn if tke applicant con show that refusal to do so would cause

substantial irreparable loss to him which caunot be atoned by an é\ea:rd

of damages. It :is equally settled that the Court will order a s.t—ay if _

refusal to do so-would, in the event the intended uppeal succeaas, render

that 8UCCESS nugatory. Again the L,ou.rt wﬂi granta stay 1f, :m its
opinion, it would be on a balance of convenience to the-pa.rt:\.eE to do so. -

%esélrprinéiples were reviéwed and elaborated an at.cansiderable length by

this ‘Court in_the two cases of Tanzonia Cotton. Harketing Board.v. Cogecot
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BRIWith that  gtatement 76X, £ha ‘1w animind Sweihave, hadlrecourserta

‘7thé3earned sfngle Judgs we aresatisfied that-fioigroundsihave been;

addliced of iirged to, justify invoking or thé applicdtion ofiany 4f.the

. 1aid down principlés, or to constitute’a-mewione, for grasting a stay.

* Thus in paragraphs 1 - 8 ‘of the said affidavit Mr, Kalunga alludes to
amatters which have no relevance at all” to an application for, ?.J_sil:‘a_y‘,,_prdér.

i Rather, thé paragraphs focus om: van_pus ﬁa'ttgféﬁéﬁﬁicy the Yearned

" _Counsel proposes to raise:in the intended “appeal. - The _hgare;t,

Hr. Eelunga could gof was in the 1dst pragraph 9 0f his affidavit

. 'which"says:

good cha.nce ofv success.? If thé execut:.oﬁ

; of-this' ~3ud§ement is ,not’isté:f;d__hpend:ng
_the cona.usmn f_thJs appeal, :

. PR L edddae :
: apphcan‘ts st snffer :u:reparahl‘y%
" end the—purpose of the appeaiw'i]i ﬁe_z

- frustra.ted.v e

d

. That the applicant'é‘-appea:l' sta‘ndé a good chance of_-su'cceedingh
has often been urged as a ground for granfing ‘a stay, but it has in
modern times been regected by the Court. See, for exahlple, the decision

of thJs Court in Tanzania Cotton harketmg Board referred to above

cltlng with gpproval the English case of Simonite-v. Shefield County

Counicil - Time Law Reports 12 January 1993. We need say no more on

“that as d-ground urged for granting stay in thi-.g case. .
- - - . - * ' -

© * . Then lir. Kalunga in the said paregraph 9 of his affidavit further

alleges the ground of irreparable. lo=s. A.s _s_ta_ted' befo"r_g it is now a

i settled pr:.nc:.pie that the "Court will grant a “stay upon .P!‘odf that if

S stmr is not granted the appllcan‘. will suf!.er substantlél u'renarable

P 'loss;or damagel But there was 'nothir[g. bey_opd The bare assertlon by

.- S7
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rea&m& 6f tbat ‘case makes it 'olam tnat the Court mas: refarn_ng te laid

dowx;'rv»}m:l.ples and that all it was deing was to dcte'mine'wbethor the

.t

facts and c::cmstances of the partlcula.r case before 1t cama wlthln "
the ambit of any of thoaeprlnxflples so as te warrant g-am;mg' a aj:ayf‘
But why Hr.rKallm.éé. should cite the said case as demomstrating how the
Ceurt was éppréachii;g haphaza.rdly the issue of whe*t;ﬁe'r' or mot to grant
a/s‘tay is far from glear. K

More recently 1n the case Jof Tanzanla *‘lcctnc Supply Co@any Ltd. f

Lt

and Two Others Vo Indeyendent Power '.l‘anZama. Ltd. . eonsol:.dated ClVll

PO '-_,.; L3 *m—v

Applications Nos.=1¥ and -27—ef ,1999 (U’nreborted) thn.s Court held that‘

it{ would-grant-a stay if-it 45 demohstrated tbat the intendéd: appesl
“has prima facie Llikelihood of-success, it: appearifig on the face of it

' that the court handing down the decision”being appealed aguinst lacked”
jurisdittion to order the award it did. . The thmst of what we ave ~ -

saying is that there are settled principles, such as we have already
referred to in this Ruling, which guide the Court in deciding whether
or not to grant stay of execution. An applicant is required to satisfy

the Court that the facts and circumstances of his case bring that case

within the ambit of one or more of those principles, and where he

succeeds to do so this Court yn';]_'l grant a stay., Ve need to add here

B a
that the list of facto¥s or qérc\mstances*which would warrant the
grant of stay of éxecution is'not closed. It can be emvisaged that

with the passage of time the Court might develop new or additional™
principles on which go__act';:hen considering whether or not to grant a-

stay. That would be_in line with-the accepted notion that thé law is

not static but growing or '&ev’eloping.;
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further requ:red 'co ne done.

In these c:rcumstances we" are sat:.sﬁed as mdeed vas the
learned single Judge, that no groumds. were adduced by or on’ behalf
of the appllcants on which the Cmn't could exercz.se 1ts dJ.scretlon
under rule 9 .(..2) ~(b) of the Cotrt’ Rules. i&ccordmgly the Reference.

15 dlsnlssed:mth costs.. .

DATED at B 7 of " owm

JUSTICE: DF "DPE.J..

Re Mo KISANGA .
-"JUSTICE OF APPEAT,

D. Z. LUBOVA
JUSTICE OF APPEAT,

copy of the original.
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