
IN THE COURT OF APPZi'iL OF TANZANIA 

AT PAR ES

CIVIL APPLICATION NO. 1J1 OF 2001 
In  the M atter o f  an In tended  Appeal

BETWEEN

D .T . DOBUS (TANZANIA) LIMITED. .  . . APPLIC/iNT/JUDGEMENT DEBTOR

AND

PHANTOM MODERN TRANSPORT ( 1985)
LIMITED. . . ..........................................  RESPONDENT/DECEEE HOLDER

(A p p lica t io n  f o r  S ta y  o f  E xecu tion  from the 
judgement o f  the H igh C ourt o f  Tanzania a t 
Dar es Salaam)

( C h ip e ta , J , )

dated  the 2nd day o f  November* 2001 

in
C iv i l  Case N o, 1^2 o f  2000 

R U L I N G

MAKAME, J .A . :

In  the High C ourt b e fo r e  C h ip ^ t* , J -  <m 2nd. No'romber 2001, 

th e  p re se n t a p p lic a n t , D .T . DOBIE (T anzania) LTD., was found l i a b l e  

t o  pay to  the p resen t resp o n d e n t, PHANTOM MODKfiN TRANSPORT (1985) 

LTD., a  sum o f  over US $^37»672, o r  i t s  e q u iv a le n t  in  lUmzania 

S h i l l in g s ;  p lu s  c o s t s  and in t e r e s t .  A co u n te r -c la im  by the 

a p p lica n t  was d ism isse d . The a p p lica n t  was d i s s a t i s f i e d  and ten  

days l a t e r  a N o tice  o f  A ppeal was lod g ed  on i t s  b e h a lf*

The p resen t a p p lic a t io n  b e fo r e  th is  co u r t  i s  f o r  a S tay  o f  

E xecu tion  pending determ in ation  o f  an a ppeal a g a in st  the High Court 

judgement and d e c r e e . B e fore  i t  co u ld  be heard the resp on d en t, 

a d voca ted  fo r  by Mr. C , N galo and M r, M» N galo , le a rn e d  c o u n s e l, 

r a is e d  a p re lim in a ry  o b je c t io n  which was argued by M r, C , N g a lo ,

The a p p lica n t  was rep resen ted  by M r, M u ju l iz i ,  lea rn ed  a d v o ca te .
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The o b je c t io n  a g a in st  the a p p lic a t io n  fo r  S tay  o f  E xecu tion  

was based  on the co n te n tio n  th a t  R ule ^5 (2 )  was o f fe n d e d , in  th at 

the N o tic e  o f  M otion was n ot in  con form ity  w ith  the s a id  sub ru le  

which p ro v id e s  th a t a n o t ic e  o f  m otion  s h a l l  be s u s t a n t ia l ly  in  

the Form A in  the F ir s t  Schedu le to  the R u le s , and s h a l l  be s ig n e d  

by o r  on b e h a lf  o f  the a p p l i c a n t .  Mr* N galo has p o in te d  out th a t , 

in  co n tra v e n tio n  o f  the p r e s c r ib e d  form at, the N o tic e  o f  M otion 

i s  n e it h e r  s ig n e d  nor d a te d . He r e fe r r e d  me to  the R u lin g  o f  th is  

C ourt in  C iv i l  R eferen ce  N o. 17 o f  1996 ALI ABDALA ALI V HAMED 

RASHID HAMED. In  h is  opening lea rn ed  co u n se l a ls o  r e fe r r e d  to  the 

a f f i d a v i t  in  su pport o f  the p re se n t a p p lic a t io n  but in  argument he 

made no fu r th e r  m ention o f  i t .  I  th e r e fo r e  d id  n ot g e t  the b e n e f i t  

o f  argument and I  m y s e lf  d is ce rn e d  n oth in g  untoward in  i t .

In  r e p ly  Mr. M u ju l iz i  con ceded  th at the N o t ic e  o f  M otion  was 

n o t  s ig n e d  in  accordan ce  w ith  the Rule *+5 (2 )  Form at. He su bm itted , 

how ever, th at i t  had s u b s t a n t ia l ly  com plied  w ith  the s u b - r u le .  I t  

was s ig n e d , on ly  n ot a t  the r ig h t  p la c e .  I t  i s  indeed  c o r r e c t  th at 

i t  i s  s ig n e d , by Mr, M agai, bu t a t the t a i l  end , a t  a p la c e  and in  

a manner not even re q u ire d  by the Format a t a l l .  I  air. a ls o  aware 

th a t M r. M u ju liz i  d id  n ot r e p ly  to  Mr. N g a lo 's  o b se r v a t io n  th a t 

the N o tic e  o f  M otion was n o t d a ted , ev en .

I  have c a r e fu l ly  co n s id e re d  the subm issions by lea rn ed  

co u n s e l and '’.nnsidered the a u t h o r it ie s  c i t e d .  At the end o f  the 

day one must lo o k  a t ,  and c o n s id e r ,  the p a r t ic u la r  n on -com p lia n ces , 

and t h e i r  e f f e c t  in  a g iven  a p p l i c a t i o n .  Here the N o tic e  m erely 

shows when i t  was lo d g e d , but n o t  when i t  was a c t u a lly  drawn. I t  

i s  n o t  s ig n e d  where i t  sh ou ld  have b een ; and th ere  i s  som ething 

m ore, som ething even Mr, N galo d id  n ot tou ch  upon, but which I
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cannot g lo s s  o v e r , and i t  i s  t h is  : the en ab lin g  law a p p lic a b le  in

p ra y in g  fo r  a S tay o f  E xecu tion  i s  m is - c i t e d .  There i s  no S e c t io n  

9 (2 )  in  the Tanzania C ourt o f  A ppeal R u les , indeed  no S e c t io n s  a t  

a l l *  We on ly  have R ules and s u b -R u le s .

W hile we do n ot c la s p  mere husks, but ra th e r  go f o r  the k e rn e l, 

b re a ch in g  the R ules in  a  way th a t su g g e sts  a c l e a r  d is re g a r d  o f  them 

cannot be brooked  o r  con d on ed . There i s  no excuse f o r  making the 

e r r o r s  mad© in  this a p p l i c a t io n t -erro-rc which co u ld  e a s i ly  have 

been  a v o id ed  by having the sample Form A in  fron t, o f  ona* w h ile  

p re p a r in g  the N o tic e  o f  M o tio n . M r. M u ju liz i  d id  n o t a sk  t o  be 

a llo w e d  t o  amend the N o t ic e  o f  H ot io n .

There i s  indeed  a c.urx,eu t in clination and tren d  tow ards 

s im p l i fy in g  the R u les , to  make thom l e s s  o f  j mpg , v > t^ #uid. 

more f a c i l i t a t i v e ,  which i s  la u d a b le , but I  do n o t  th in k  even th a t 

would en v isage  a c a r e fr e e  abandonment o f  the R u le s .

The pr«»i.iniin'»=ry o b je c t io n  ie uphold and s o  the N o t ic e  

M otion  i s  s tru ck  out w ith  c o s t s .

DATED a t  DAR E5 SALAAM th is  7th  day o f  Decem ber, 2001 .

L.M. MAKAME 

JUSTICE OF APPEAL

I  c e r t i f y  th a t th is  i s  a tru e  copy o f  the o r i g i n a l .


