EMAN AIKAELI MBOWE AND THE ATTORNEY
FRE GENERAL v. ALEX O LEMA

COURT OF APPEAL OF TANZANIA
AT DARES SALAAM

tta, C.J., Kisanga, Lubuva, Lugakingira and Mroso,
(Sama 11A)

CIVILAPPEAL No. 84 OF 2001

m the decision of the High Court of Tanzania at Moshi, Mandia, J., dated 20

(e September 2001, in Miscellaneous Civil Cause No. 1 0of 2001)

Civil Practice and Procedure — Appeals — Leave to appeal — Leave to appeal
| refused by High Court — When leave to appeal is necessary.

Civil Practice and Procedure — Appeals — Appeals in election petitions — Appeal
against interlocutory orders in an election petition — Whether permitted,

Court of Appeal — Full Bench — Reversal of Courts earlier decision by Full
Bench of the Court — Articles 117(4) and 83(4) of the Constitution — Section
5(1) of the Appellate Jurisdiction Act 1979.

Statute — Interpretation of statutes — Interpretation of Article 83(4) of the
Constitution — Whether the provision allows a party aggrieved by a decision
of the High Court to appeal as of right to the Court of Appeal — Ngalai's
case revisited.

The respondent had petitioned the High Court seeking, inter alia, avoidance of an
election result and a declaration that the first appellant was duly elected a Member of
Parliament for Hai Constituency in Kilimanjaro Region. In that petition, the respgndent
had alleged corruption against the first appellant. The first appellant had raised a
Preliminary objection to the effect that the allegations of corruption disclosed no cause
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Ngalai v. Justine Alfred Salakana ai.1d another (1) an'd artic?e 83(4) of th:
Constitution of Tanzania as granting the right to appeal as of right against any degiy,
of the High Court in an election petition. The Court then referred the mattg fo e
Full Bench of the Court to consider whether Ngalai’s case correctly intelpreted

article 83(4) of the Constitution.

Held: (i) In Ngalai’s case the Court interpreted article 83(4) of the Constitutigy as
providing for a right of appeal against any decision of the High Court in electjyy
petition cases, and that interpretation is sufficiently wide to cover appeals againg
interlocutory decisions or orders of the High Court in election petition cases such as

the one at hand,;

(ii) However, the right of appeal provided for in article 83(4) of the Constitution
does not extend to every decision of the High Court in an election petition but only to
those decisions in which the 1ssue was the legality or otherwise of the election or
nomination of any person as a Member of Parliament, or whether a Parliamentary
seat has become vacant or not; and the case was first instituted and heard in the High
Court, and the High Court finally determined the matter;

(iif) In the case at hand the second condition was not fully satisfied because
although the matter was admittedly first instituted in the High Court, it was not heard
and finally determined in that Court;
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such decision is a tution which provides for appeal as of right to the Court bu
ppealable with leave;
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Order accordingly

Case referred to:

Leonsi Silayo Ngalai v. Justine Alfred Salakana and another Court
0 of Appeal of Tanzania Civil Appeal Number 38 of 1996 (unreported).

Statutory provisions referred to:

(1) The Constitution of the United Republic of Tanzania 1977, art. 83(4);
117(4)

(2) Appellate Jurisdiction Act 1979, section 5(1)
Mr Bob Makani and Mr CJ Maruma for the first Appellant
r
t
Mrs Sumari, Principal State Attorney, for second Appellan

Dr Lamwai for the Respondent

RULING/ORDER
(Dated 19 April 2002)

filed in the
Kisanga, JA: The respondent, Mr Alex O Le.mz; l;i?h appellants
High Court at Moshi an election petition aghaltn the election of the
Seeking, among other things, a declaration t aber of Parliament for
first appellant, Mr Freeman Mbowe, as a Memwas null and void. In
the Haj Constituency in Kilimanjaro Region

. 1 St
i corruption again
the said petition the respondent made allegations of
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appellant was thereby aggrieved and sought leave to appeal 1, t1r§t
PP urt refused to grant the same. Notwitht, hig

Court but the High €0 ded to inet g
t . In
such refusal, however, the appellants proceeded to institute thi appeaﬁ

The appeal came before the Court on 6 December 2001, byt befy,
it could proceed to hearing, t_he Court sought an explanatiop, on Whe
the appeal was instituted, without further ado, after leave t, ap ey
was refused by the High Court. Counsel for the first appellant informeg
the Court that he had adopted that course of action on the Strength
of the decision of the Court in the case of Leonsi Silayo Ngalgi
Justine Alfred Salakana and another (1) in which it wag state(i
that article 83(4) of the Constitution of the United Republic of Tanzaniy
(hereinafter referred to as the Constitution) provides for appeal as
of right against any decision of the High Court in election petitio
cases. After a brief exchange with counsel for both sides, the Coyrt
decided that this was a fit vase to adjourn for consideration by Fyll
Bench of the Court whether in Ngalai s case (1) the Court had interpreted
article 83(4) too widely. The case was adjourned accordingly and it
is now before us for that purpose. The first appellant is represented
by Mr Bob Makani and Mr CJ Maruma, learned advocates; the second
appellant has the services of Mrs Sumari, learned Principal State

Attorney while Dr Lamwai and Mr Mdamu, learned advocates, appeat
for the respondent.

The issue before us is a narrow one and involves little or 19
gtr)g;rove;sy..As stated.before, the High Court had made an interlocutory
e r;‘:(n‘]l(sl;n%,to strike out allegations of corruption containedh";
and better aI;t'S Petition, and ordering, instead, the supply of fur es
appealabl p ICplars; anq the question is whether that dec1sion wa

©as of right or with leave. Counsel for both sides conourr®
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cubmitted that such decision was appealable only with leave and that

t is not within the scope of.artic.le 83(4) of the Constitution which

rovides for apgeal as of rlgl.lt In election petition cases. For the
petter understandl.ng of Sub-article (4) of article 83 of the Constitution,
we think it 18 desirable to reproduce the whole of article 83. It says:

g3(1) Every case concerning determination of the issue.

(2)

(3)

(4)

(a) whether the election or nomination of any person as a Member
of Parliament was lawful or otherwise or

(b) whether a Member of Parliament has ceased to be such a member
and his Parliamentary seat has consequently become vacant
or not, shall be instituted and heard first in the High Court of
the United Republic of Tanzania without prejudice to the provisions
contained in Sub-article (2) of this article.

Whenever the Electoral Commission, in the exercise of its responsibilities
pursuant to the provisions of article 41(3) of this Constitution, declares
any member of Parliament to be duly elected as President, then the
issue of whether that person’s Parliamentary seat has become vacant
shall not be inquired into by any Court or other body.

Parliament may enact a law providing for:

(a) the persons who may institute a case in the High Court for
determination of any issue pursuant to the provisions of this
Article;

(b) the grounds and time for instituting such a case, the procedure
for instituting and the requirements that have to be fulfilled in

such a case, and

(c) the powers of the High Court in such a case and the procedure
for its hearing.
There shall be a right of appeal to the Court of Appeal of Tanzania

against the decision of the High Court in respect ,Of any -case
heard under the provisions of this article. [Emphasis supplied]
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On a careful reading of this Sub-Article we think that the right

D of appeal provided therein dqe’s not extend to every decision of th,
High Court in an election petition. To hold otherwise would Jegq to
undesirable consequences in that qnscrupulous respopdents would
seek to appeal unnecessarily from interlocutory decisions or orders

: so as to ensure that they remain in Parliament for as long as possible

before the petition itself is heard and determined. That, we think,

cannot have been the intention of Parliament. Then the question is:

To which decisions does sub-article (4) extend? We think that it

extends only to those decisions where it is shown that the following

conditions exist:
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I~ the case falls within one of the categories of cases specified in
G paragraphs (a) or (b) of sub-article (1), namely, whether the election
or nomination of any person as a Member of Parliament has ceased
to be such a member and his Parliamentary seat has consequently
become vacant or not;

H 2. the case was first instituted and heard in the High Court’s and
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Now, relatil}g thi's analysis to the facts of the present case, the
first condition 1s satistied because the case concerns the ques,tion
whether the election of the first appellant was lawful or otherwise.
Condition numbf:r two exists only partially. For, while admittedly
the matter was first instituted in the High Court, it was not heard
i e, the question whether the election of the first appellant was lawfui
or otherwise 1s yet to be tried. And lastly the High Court, by its
interlocutory decision, did not finally determine the matter. It is
conceivable that some interlocutory decisions are capable of disposing
of the case finally, for instance, where a preliminary objection is
sustained on the ground of the petition being time-barred or for
non-disclosure of cause of action. However, the interlocutory decision
in the instant case was not one such decision because after it was
made the case was to proceed to hearing. We therefore uphold the
concurrent submissions by counsel for both sides that the Court in
Ngalai’s case (1) interpreted article 83(4) too widely. We further
hold that the interlocutory decision in the instant case does not come
within the scope of article 83(4) which provides for appeal as of
right to this Court that decision is appealable with leave.

Before we take leave of the matter we wish to make one or two
observations. First, we need to point out that the view we have taken
that the Court in Ngalai's case (1) interpreted article 83(4) of the
Constitution too widely has no bearing whatsoever on the outcome
of that case. Because in that case the Court found that leave to appeal
from an interlocutory order of the High Court had been sought and
granted, but the Court considered it desirable to state the law generally,
for future guidance, governing appeals from the decisions of the
High Court in election petition cases following its observation that
“....the current and widespread practice of seeking leave to appeﬁl
in such cases is misconceived and unnecessary in law.” So Ngalqz 5
case (1) was not decided on the basis of the Court’s interpretation
ifarticle 83(4), and, therefore, the fact that we have now 1nterpfe.ted
that sub-article differently can have no bearing at all on the decision
in that case.
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in our minds that sub-article (4) of article 83 of the Constitution is
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decision of the High Court in election petition cases. [emphasis supplied]
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This would appear to suggest that article 83(4) of the Constitution
derives its authority from section 5(1) of the Appellate Jurisdiction
Act. In other words, it means that one has to look to section 5(1) of
the Act as the basis for applying article 83(4) of the Constitution.
Counsel for both sides submitted, and rightly in our view, that this
approach is wrong in as much as it tends to equate the Constitution
yvith, or subordinate it to, ordinary legislation. The correct position
is that the Constitution is the basic law from which section 5(1) of

the Appellate Jurisdiction Act derives its existence. Article 117(4)
of the Constitution says:

(4) : l;w t':nacted in accordance with the provisions of this Constituti.OIl
a)’ ealr]ha.ment --May make provisions stipulating procedure for lodginé
agge:ls In the Court of Appeal, the time and grounds for 10dgjng the
ltis ung S, and the manner ip which such appeals shall be dealt with.
nder thj .
his Provision of the Constitution that section 5(1) of

the Appe] A |
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0 appeals to the Court o_prpeal. We think that it would be wrong
0 construc that sub-section as the basis for invoking article 83(4)

covision of the very basic law which creates the sub-section. Thus
e are of tl?e view that where an appeal from the decision of the
High Court l.leS to the Court of Appeal under article 83(4) of Constitution
(he appeal 18 to be flle.d solely in reliance of that provision and it
would b€ unnecessary, indeed wrong, to make any reference to section
5(1) of the Appellate J.urisdiction Act. However, as we have made it
abundantl}’ clear, the interlocutory decision in the present case did
not come within the scope of article 83(4) of the Constitution and

therefore the appeal from it is governed by the provisions of section
5(1) of the Appellate Jurisdiction Act.

Having determined the question which was referred to the F ull
we now send the matter back to the Full Court for the appeal

ealt with 1n the usual manner.

Bench
tobed




