IN THE COURT OF aPPL L OF TaNZaNIA
AT 1 3EY4

(CORAVM:  RANADHANT, J..., LUZUVA, J.d4, And LUG.4INGIRA, J.4.)

¥3Y CIVIL aAPPLICATION NO. 4 OF 1925
In vhe Matter f an intended usppceal
BETWELEN
TUNMBEKE SYECO civeeeneescnessennncooeass - PELLLNT
AND
RAPHABL MJiNTIKA 4evecoveccconcecnsesss REOPONJSENT

(Applicction for Revision frem the High C urt
of Tanzania at VMbeya)

(Hon. Mwipopo, Ja)

dated 26th May, 1995
in

Civil Review No. 1B of 1995

RULING OF THk COURT

RAMADHANT, J .-,

The applic=nt, Tumbeke 3yejo, has mrved this Court to
revise the -:r ceedings ond the judgment of the High Court at

L

Mbeya in its appellate jurisdiction.

MWIPOPG, J. in his judgment dated 10/08/94 made three
errors. First, he regsrded Raphoel Mwrntika as the appellznt
and referred t» Tumbeke Syejr as the respencdent, That was nct
so, The situsticn wns the other wny round, Tureke Syejo

was the appellont and Rapheel Mwantika was the respendent,

The sec~nd error he made was tr regard Mr, Mwrkilasa,
learned advcc te, as representing Raphael Mwontika énd treated

Mr. Mwansole, lesrned couns2l, as the advocote of Tumbeke Syejo.
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The learned Judge was right thot Mr, Mwokilosa was
representing the appellant, who was in fact Turbeke Syejo ond
NOT Raphzel lwontika, and Mr., Mwengole advocrted f r the

respondent, wh2 was Rephnel Mwantika ~nd NOT Tumbeke Syejn.

Upon an applicaticn for 2 review by Mr, Mwakilasa, MWIPOPO, J.
rade the correctism by levbelling Tumbeke Syejir the appellant
beings represented by Mr, Mwokilasa and put the tag of the

respondent on Rophael Mwantika advecoted for by Mr, Mwangole,

The tnird errcor was not as cosmetic as that. The learned
Judge after mistckenly regarding Repncoel Mwontika as the
appellent tnok 21l the proved facts of Raphnel Mwontika md
assignad them t~ the appellent. Likewis®, he placed all the

estoblished frcts ~f Tumbeke Syej~ at the decr ~f the respondent,

Thus, when the learned Jjudge, s~id ir his judgment that the
appellent lrst, he had in mind Raphoel Fwwmtika (whom he had
erronecusly roegarded as the eppell-ont) with 211 the facts he
hed proved in the lower court, to hove lost., In the same vein,
MWIPOPO, J. tonk Tumbeke Syeje (whom he hacd mistakenly treated
as the respendent) with all the focts he hnd established in

the lower c-urt, to have won,

In short the learned judge wos seized of the twe sets of
facts. However he ascribed esither set of facts to a wreong

litigant and hence arrived at a dimetrically onpnsite concliusion,

Sc, if the titles of appellzont and respondent are appropriately
hestowed on Tumoecke Syeje ond Raphael Mwontika respectively

and if the facts are accordingly ascribed, then the one who

succeeded in thoat apneal was Tumbeke Syeje, the appellent,
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The lezrned judge cught to h-wve gone thus far in correcting
his judgment in review, This is what Mr, Mkumbe, learned
advncaote, representing the ap»iicont, Tumbeke Syejo, wanted us

to do in this agrlication for revision.

The resnonicnt, Raphnel Mwmmtika, was not renrcesented and so,
the Court took the pain cf explaining everything clearly to him,
He understond when it was put to him that the lesrned Judge
treated him as Tumbeke Syejo and vice versa, HHe consented to
be regarded 2s himself agnrin and so, this Court shculd correct
that errnr, l~wever, he reguested the Court not ts disturbd

the outcome in the High Court, that is,; to lemve the order

that the apuozl by Tunbeke Syejo was dismissed,

It is obvicus to us that Raphael Mwaontike wonts his cake
and to eat it at the sume time. If the error Ly the learned is
corrected then the appenl was allowed and nence the plet of land
in dispute belongs to Tumbeke Syejo whe was the appellant in

the High C-~urt. That is what we are abeut to de,

For th: ovcidrnce of drubt we hove inveoked our revisional

Jurisdicticn as explained below,

OXLII R{1} ~f the Civil .procedure Conde, 1966 provides that
"ind order of the court /High Court/ rejecting the application
Jfor review/ shall net be appealable®. The lenrned judge did
ﬁmt expressly reject the applic-ti-n but from vhot he did, he
rejected the revicw., Thus Tumweke Syejc crula n~t hove
appealed from the order of the learned judge ~f 26/05/95 and
seek tiis Court te rectify the ree-rd by way of appeal. In

such a situ-ticn nis remedy lies in revisicsn as this Court
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cdecided in Hallais Pro-Chemie v, Wella 4A.G., /IS967 T.L.R. 269

at 272 wherc it was prov.ded:

"(1ii) 4 peorty to riceedings in the High
Court may invoke the revisicnnl
Jurisdiction of the Court in
matters wnich are not appealable
with or without leave;®,
Thus, under section 4(3) of the aippellote Jyrisdiction Act,
1979, as amended by act No, 17 of 1993, we hove ‘Ythe power,
autherity ond jurisdiction' to revise the judgmeont and the

ruling of I%IPOPO, J.

So, we grrmt the applicotinn by Tumbeke Syejn and correct
the Jjudgment of 10/08/94 by VWIPOPO, J. We ~rder thaot the

Judgment to read that the appeal by Tumbeke Syejo succeeded,

As the error was crused by the learned judge despite the

review he wns asked to ceonduct, it would be grossly unfair to
order the respondent to beor the costs of this applicaticn,
We therefore, order each parvy te bear his own costs. IT 1s

8o ordered,

DATED at MJEV4 this 2nd dey of April, 2001.

1. 3. L. Ramadhoni
JUSTICE OF L4PPLial

D, Z. Lupuve
JUJSTICE QOF APPE.L
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