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LUGAKINGIEL, J.i.:

The appellant Board's petition to impcach an award under s. 15
of the .rbitration Ordirance (Caps 15) and rre 5 and 6 of the
Arbitration Rules, 1957, was dismisscd by the High Court on the
ground that it wais timeebarrcd. This appeal is against that dccision,.
Counsel for the appellant had two alternative arguments: First, that
the High Court c¢rred in helding that the time of limitation was 60
dayse In his submission thc petition was a suit founded on o
judgment, nangly the award, tucroefore the time of limitation is 12
yecors reckoned from the date the notice of filing the award was
scrved on the appellante In the altcrnative, that se. 21 of the
Limitation fcty 1971, applied 2nd that the period spent prosccuting
a prcvious proceeding between the sane parties which terminated on

16/6/97 ought to hove been excluded.



There is no merit in either of these argumentse With the first
arguient, and os cbserved by counsel for the responcdent, the issue
about the petition being a suit was never canvassed before the High
Courte That court camnot be judped on an issuc it never had an
oppertunity to consider and ¢cxpress on opinione In fact the
positicn taken then ws the oppcéitc. Counsel who apnecared for
the appellant beiore the High Court stated categerically that This
is not a suit. That was, indeed, corrcct and not o slip. . petition
under rre 5 and 6 of the wrbitration Rules is an application rather
than a suit. DRulc 5 states in pert: “... all applications made
under the Ordinance shall be made by way of petition. o petition
is therefore the prescribed mode of making an application under the
arbitration Ordinance, and it is common knowlcdge that other modes

e

are prescribed under other laowse.

Lpplicaticns wnder the Ordinonce fall under Iéem 21 of Part
TIT of the First Schedule to the Limitation nct, since the
Ordinance itsclf deos not provide for the period of limitation,
and the pericd is 60 days. flthough the High Court reckoned the
pericd frem 11/12/96, the correct date was, in our vicw, 11/3/96,
that being thc date the appellant aéknowlcdged recceiving notice of
the filing of the award., The petition, the subject c¢f this appeal,
was filed on 2/7/97, well beyond the 60-day limit. The High Court
Was thefcfcre correct in holding as it did even on the basis of
the date ié adoptcd, o

The alternntive argument is equally misconceiveds In order
for s. 21 to apply, and for tim. spont in the prosecuticn c¢f anothcr

proccecding tc be excluded, it kas to be shown, intoer alia, that
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that other procceding was proesecuted in a court which, from defect

of jurisdiction, was incompctent to entertain it. Counsel for the
appcllant was not heard to say that the proceeding which terminated
on 16/6/97 (sec éﬁ§92;LTLR 165). was prosccuted in a court incompetent
to entertain it, It is obvicus to us that the whole of the instant

procecding is a bad tactic.

The appeal is dismissed witn costse
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