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This is yet another protracted litigation before this Court 

involving a number of applications and adjournments. This appeal 

came up for hearing on 07th September, 1998, and three things 

happened: Dr. Tenga, learned advocate, informed this Court that

he had withdrawn his services, for the first respondent in the 

High Court for'lack of instructions and, so he was not representing
<

him in this Court. We allowe'd Dr. Tenga to go. A e  second 

matter was that Dr., Lamv/ai, learned counsel for the second 

respondent, told the Court that he was appearing for both respondents. 

The Court recorded so. Thirdly, there was a notice of preliminary 

objection filed by both respondents and was fully argued by Dr.Lamwai 

and respondent to by the appellant who was not represented. However, 

Dr. Lanwai in the alternative to striking out the appeal, asked the 

appeal to be stood over as there was pending in the High Court an
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application to set aside the ex_ ̂ arte judgment.

This Court on 02nd December, 1998, decided to stand over 

this appeal and to await the outcome of the application to set 

aside the ex joarte judgment, the subject matter of this appeal.

That application to set aside the judgment was dismissed by 

BUBjLSHI , J. on 02nd June, 1999* The appeal came up again on 10th 

April, 2000 and Dr, Lamwai, again, cautioned the Court that there 

was an application pending in this Court for leave to appeal against 

the ruling of BUEiiiSHI, J. of 10th June, 1999« Of course, that 

application was after a similar one was dismissed by MANSNT0, J. 

on 05th October, 1999* So, the appeal was stood over again.

On 26th February, 2001, in Civil Application No. 97 of 1999i 

LUBUVA, J.A. refused the application for leave to appeal. The 

matter was taken before a full Court in Civil Reference No. 3 of 

2001 and mot the same fate of being dismissed on 19th February,

2002. The appeal came up again on 17th July, 2002. The first 

respondent had changed advocates and was represented by Mr. Sugonzibwa, 

learned counsel, who wanted to revive the preliminary objection that 

was exhaustively argued on 07th September, 1998 by Dr. Lamwai. The 

Court did not allow tnat and decided to adjourn the matter so as 

to prepare a ruling on the preliminary objection aiming at striking- 
out the notice of appeal.

Dr. Lainwai on 07th September, 1998 argued that both respondents 

were not served with copies of notice of appeal and also record of 

appeal and that Rules 77 (1) and 90 (1), respectively, were infringed.
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His c3.sc relied on the fact that the appellant had filed Civil 

Application No. 11 of 1997 asking to be allowed to conduct this 

appeal ex joarte. A single judge refused that application on 21st 

May, 1997. Dr. Larnwai submitted that that application is eloquent 

evidence that the appellant did not serve copies of the notice of 

appeal on the respondents. Dr. Larnwai went further to argue that 

after his application was rejected, the appellant did not apply 

for extension of time within which to serve the respondents with 

copies of the notice of appeal.

The appellant relied on .an affidavit ho filed on 0?tfc September, 

199 8i stating that ho served a copy of the record of appeal on the 

second respondent on 21st February, 1997j ’out he refused to receive 

it in front of one Hassan S e lemon i, the ton cell loader of the 

second respondent. Hassani Selemnni swore cm affidavit supporting 

the appellant. As for the service of a copy of the record of 

appeal on the first respondent and the service of copies 01 the 

notice of appeal on both respondents, the appellant relied on his 

diary. Under 06th January, 1997 > there are two entries to the 

effect that one V.abebwa received a copy of th-- notice of appeal 

and a copy of the- record of appeal on 21st February, 1997. As 

for the second respondent, there are entries, on the same dates, 

in the appellant's diary, witnessed by Hassan Selernani, that the 

second respondent refused to receive the two documents.

Dr. Larnwai countered the appellant's submissions by first, 

doubting the authenticity of the diary entries because of some 

erasures. Then, he questioned why the affidavits were not filed
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of the second respondent ajid inscriptions by Hassan Seleraani 

which do not have those mishaps.- \ve ore satisfied that they 

were genuine mistakes.

Then there is the question of whether or not there was a 

clerk by the none of Vabebwa in the service of the first respondent. 

First of all, the advocates it was, who made the contradiction and 

from the bar. In any case it was not for the appellant to check 

who was and who w.as not an employee of the first respondent at the 

latter's premises.

We are satisfied that both respondents were served with 

copies of both documents* So, the preliminary objection seeking 

to strike out the notice of appeal for failure to take essential 

steps is dismissed with costs. Wo order that the appeal proceeds 

to hearing on merit.

DATED at DAS ES SALAAM this 22nd day of August, 2002.
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