application to set aside the ex rarte judgment,

This Court o ccormbher . 4 s
2218 bourt on O2nd December, 1998, decided to stand over

IN THs COURT OF APPZAL OT TANZANTA
AT DAR i85 SALAAM

S

(CORAN: TAMADHANT, Joio, LUBUVA, J.A., And TUGAKINGIRA, Joh.)

2t

CIVIL APPEAL NO, 7 OF 1997
Bl W
SILAS SIHMBAs « = o « o o o « o APPELLANT

AND

1. SDITOR MFANYAKAZL
NEwSPALLR . o . o JEEPONLANTS
2, VAEAMUDI MUINYI

(&n appeal irom the decision of
the Hi:h Court of Tanzania at
Dar es Salaan)

(Bubeshi, J.)

“TGated the 23rd day of December, 1996
) in

| Civil Casc HNos 27 of 199k

]
PR rey -
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RAMADHANT, JoA.:

This is yet another protracted litisation before this Court
J 1)

involving a nuuber of applications and adjournments. This appeal

came up ior hearing on O7th Séptember, 1998, and three things

happened: Dr. Tenga, learned'advocaté, informed this Court that

he had withdrawn his services for the iirst respondent in the

-

High Court fori lack oi instructions and, so he was not representing
to] - ]

him in this Court, ue allbweﬁ- Dr. Tenca to go. The second

matter was that Dr. Lamwai, learned counsel for the second

respondent, told the Court that he was appearing for both respondents,
The Court recorded so. Thirdly, there wag a notice of preliminary
cbjection filed oy both respondents and was fully arsued by Dr.Lamwai
and responcdent to by the appellant whe was not represented. However,

Dr. Lanwai in the alternative to striking out the avpeal, asked the
& L7 ]

appeal to be stood over az there was pending in the High Court an
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application to set aside the ex parte judgment.

This Court on 02nd December, 1998, decided to stand over
this appeal and to await the outcome of the application to set
aside the ex parte judgment, the subject matter cof this appeal.
That application to set aside the judgment was dismissed by
BUB&SHT, J. on O2ad June, 1999. The appeal came up again on 10th
April, 2000 and vr. Lanwail, again, cauticned the Court that there
was an application pending in this Court for leave to appeal against
the ruling of BUBESHI, J. of 10th June, 1999, Of course, that
application was after a similar one was dismissed by MANENTO, J.

on 05th October, 1999, Lo, the appeal was stood over again,

On 26th February, 2001, in Civil Application No. §7 of 1999,
LUBUVA, J.A. rcfused the application for leave to appeal. The
matter was taken beiorc a full Court in Civil Reference No, 3 of
2007 and mct the same fate of being diswmissed on 19th February,
2002. The appeal came up again on 17th July, 2002, The first
respondent had clanged advocates and was roepresented by Mr. Rugonzibwa,
learned counscl, whe wanted to rovive tiae preliminary objection that
vas exnaustively argucd on O7th September, 1998 by Dr, Lamwai, The
vourt did not allow thst and decided to adjourn the matter so as
to preparc a ruling on tiw preliminary objection aiming at striking

out the notice of appeal,

Dr. Lamwai on O7th September, 1998 argucd that both respondents
were not served with copics of notice of appeal and also record of

appeal and that Dules 77 (1) and 90 (1), respectively, were infrinced.



His casc relicd on the fact that the appellant had filed Civil
Application No. 11 of 1997 asking to oc allowed to conduct this
appeal ¢x parte. A single judge rcfused tuat application on 21st
May, 1997. Dr. Lamwai submitted that that application is cloquent
cvidence that the appellant <id not serve conics of the notice of
appeal on the respondents. Dr. Lamwai went further to arguce that
after his application was rejected, the appellant did not apply
for extonsion of time within which to scrve the respondents with

copics of the notice of upreal.

The eppellant relicd on an affidavit he filed on O07th September,
1998, stating thot he served a copy of thie record of appeal on the
second respondent on 21st February, 1997, but he rifused to roeceive
it in front of onc Hasson Selemani, the ton cell loader of the
sccond ruspondent. Hassani Selemani swore an affidavit supporting
the appcllant. 4s for the service of o copy of the record of
appeal on tiac first ruspondent cnd the service of copies of the
notice of appezl on both respondents, the anpellant relied on nids
diary. Under 06th January, 1997, thoere arc two cﬂtrics to the
cffect that one Vobebwa received a cony of the notice of appeal
and o copy of the record cf appeal on 21st Foebruory, 1987. is
for the sccond respondent, thore arc centries, on the same dates,
in the awvpellont's diary, witnesscd by Hossoam £clemani, that the

sceend respondent rofusced to recuive the two documents.

Dr. Lamvai countercd the appellant's submissions by first,
doubting thc authenticity of the diary entrics because of some

crasures. Then, he questioned why the affidevits werc not filed
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of the sccond respondent and inscriptions by Hossan Selemani
which do not have thosc mishaps.: HWe are satisfied that thoy

were genulne nistakes.

Then therce is the question of whether or not therc was a
clerk by the name of Webebwa in the service of the first respondent.
First of all, the advocate, it wms, who made the contradiction and
from the bar. In any casce it was not for the appellant to check
who was and who was nét an employce of the first respondent at the

latter's premiscs,

We are satisficd that both respondents were served with
copies of both documentss So, the prelininary objection scecking
to strike out the notice of appeal for failure to take esscntial
steps is disuisscd with costs. Wo order that the appeal proccocds

to hearing on ncrit,.

DATED at DAR S SALAAM this 22nd day of August, 2002,

A.S L RAMADHANT
JUSTIC: OF APPEAL

D.Z., LUBUVA
JUSTICE OF, APPEAL

KoS oK. LUGAKINGIRA
JUSTICE OF APPEAL

I certify thot this is a true copy of the original.
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