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Dar es Salaam)

(Bubeshi, J.)

Gated the 23rd day of December, 1996
in

Civil Casc No. 27 of 1994
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RULING

RAMADHANT, J.A.:
AN M,

This is yet another protracted litigation before this Court
involving a number of applications and adjouwrnments. This appeal
came up for hearing on 07th September, 1998, and three things
happened: Dr. Tenga, learned advocate, informed this Court that
he had withdrawn his services for the first respondent in the
High Court for lack of instructions and, so he was not representing
him in this Court. We allowed Dr. Tenga to go. 7The second
. matter was that Dr. Lamwai, learned counsel for the second
respondent, told the Court that he was appearing for both resvondents.
The Court recorded so. Thirdly, there was a notice of preliminary
objection filed by both respondents and was fully argued by Dr.Lamwai
and recponcdent to by the appellent who wis not representsed. However,
Dr. Lamwail in the alternative to striking out the appeal, asked the

appeal to be stood over as there was pending in the High Court an
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application to set aside the ex parte judgment.

This Court on 02nd December, 1098, decided to stand over
this appeal and to await the outcome of the application to set
aside the ex parte judgment, the subject matter of this appeal,
That application to set aside the Jjudgment vas dismissed by
BUB&ZSHI, J. on 02nd June, 1999. The appeal came up again on 10th
April, 2000 and Lr, Lamwai, again, cautioned the Court that there
was an application pending in this Court for leave to appeal against
the ruling of BUBESHI, J. of 10th June, 1999+ Of course, that
application was after a similar one was dismissed by MANENTO, J.

on O5th October, 1999, So, the appeal was stood over again.

On 26th Fecbruary, 2001, in Civil Application No. 97 of 1999,
LUBUVA, J.A. refused the application for lcave to appeal. The
matter was taken before a full Court in Civil Refercnce No, 3 of
2007 and mct the same fate of being dismissed on 19th February,
2002, The appeal came up again on 17th July, 2002, The first
respondent had changed advocates and was represented by Mr. Rugonzibwa,
learncd counsel, ulic wanted to revive the preliminary objection that
was exnaustively argued on O7th Soptomber, 1968 by Dr. Lamvais The
Jourt did not allow that and decided to adjourn the mattcr so as
to prepare a ruling on the preliminary objection aiming at striking

out the notice of appeal,

Dr. Lamwai on O7th September, 1998 argucd that both respondents
were not scerved with copics of notice of appeal and zlso rccord of

appcal and that Rules 77 (1) and 90 (1), respectively, were infringed.
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His case relicd on the fact that fhc appellant had filed Civil
Application No., 11 of 1997 asking to be allowed to conduct this
appeal ¢X parte. A single judge refused that application on 21st
May, 1997, Dr, Lamwai submittcd that that application is c¢loguent
cvidence that the appellant did not serve copics of the notice of
appeal on the respondents. Dre Lamwai went further to argue that
after his application was rejected, the appellant did not apply
for cxtension of time within which to scrve the respondents with

copies of the notice of wppeal.

The appellant relied on an affidavit he filed on 07th September,
1998, stoting thot he served a copy of the record of appeal on the
second respondent on.21§t Fcebruary, 1997, but he refused to receive
it in front of onc Hassan Selomaﬂi, the ton cell leader of the
sccond ruspondent. Hasseni Selemani sworce an affidavit supporting

the appcllant. As for the service of a copy of the record of

‘appeal on the first ruspondent ond the service of copies of the

notice of appeal on both respondents, the appellant relied on his
didry. Under 06th January, 1997; there are two watrics to the
cffect that cne Vabebwa received a copy of the notice of appeal
and a copy of the record of appeal oﬁ 21st Fchruery, 1997. As
for the second;rcspondcnt, there are entries, on the sa&e dntes,

in the appellant's diary, witnessed by Hassan Selemani, that the

sccond respondent refuscd to recuive the two documcnts .

Dr. Lomwai counterzd the appcellant's submissions by first,
doubting thc authenticity of the diary entrius because of some

erasures. Then, he questioncd why the affidavits werc not filed
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on the dates when the docwacnts were rcjected. He also said that
his instructions are that there had never been a clerk by the name

of VWabebwa with the first respondent,

We do not think that we nccd say anything on the appellant's
application to procced with this appeal e¢x parte. The evidence
beforc us may give the lie to speculation by Dre Lamwai., The

crucial matter is the validity of the evidence,

We start with the affidavits. We do not agree with Dr. Lamwai
thot the filing of the aff'idavits in July, 1998 and not in January,
1996, hns any significance at all. The raising of the preliminary
objection, prompted the necd to producc evidence to show that the
documcnts were served on the respondents. There was absolutcly
no nccd to file nifidavits ot the time scrvice of the docusents
was rcfused., Besides, what llassan Sclemani stated in his affidavit
is what he inscribed in the diary entries wacen roceipt of the

documints by the second respondent was rafused,.

Arc the diary entrics valid? Admittedly, there are erasures
and superimpositions of dates with res?cct to thg first resvondent.
The figurcs “6% and “1- in 6th January and figure 2 in 21st
February were supcrimposed on the srasures by white correcting fluid.
But thcse'appear on the diary pagss nrinted “January 6 and ~February
271+, The appellant cexplained that Wabebwa mistakenly wrote wrdng
dates while there was no need to write dates at all. It is curious
that Wabcbwa made that some mistoke on both occasions and on dates
far apart. But that is not improbaBlc. We may as well point out

that below these mistukos of wabcbwa there are entrics in respect



of the sccond respondent and inscriptions by Hassan Selemani
which do not have thosc mishaps, We are satisfied that they

were genuine mistakes.

Then therc is the question of whether or not there wos a
clerk by the name of Webebwa in the service of the first respondent.
First of all, the advocate, it was, who mode the contradiction and
from the bar. In any case it was not for the appellant to check
who was and who was not an employcc of the first respondent at the

latter's premiscs,

We arc satisfied that both respondents were served with
copies of both docuuents. So, the preliminary cobjecction secking
to strike ocut the notice of appeal for failure to take esscntial
steps is dismisscd with costse We order that the appeal proceeds

to hearing on nerit,

DATED at DAR &S SALAAY this 22nd day of August, 2002,

A8 L RAMADEANT
JUSTIC# OF APPEAL

D.Z. LUBUVA
JUSTICE OF APPEAL

K.S K. LUGAKINGIRA
JUSTICE OF APPEAL
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