IN THs COURT OF AFPEAL OF TANZANIA
AT DAK 5 HALAAM

(CORAN: LUGAKINGIRA, J.h., MROSO, Jed., And MUNUO, J.i.)
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£HD

ATRICAN MARBLY COMPANY LIMITuD. » o ReSPONDENT
(Appeal from the Judgment and
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Tanzania at Dar es Salaam)

(Kajiy Jo)

dated 11th COctober, 1996

in
Civil Case No. 89 of 1987
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LUGAKINGIRG, J.:i.t

In Civil Appeal No. 38 of 1993, this Court directed the High
Court at Dar es Salaam to assess general damages arising from the
appellants! act of detaining the respondents' machinery since
Lo3,87, The direction focllowed a successful appeal by the
respondents against the decision of the High Court (Mkﬁae, Je) as
it related to damages. The High Court appointed the Goverament
Chief Valuer who valued thes machinery on 27.,17.95 and presented his
report on 31.1.96 which showed a depreciation of Shs. 6,770,988.75,
being the difference between the machirery's current replacement cost
and the depreciated replacement cost. The High Court (Kaji, J.)
next directced the respondents to submit in writing on geﬁeral damages 4
which they did and came up with a total claim of Shs. 150,760,260.20,
The claim was resisted in part by the appcllants in reply, but the
learncd judge approved it as presented and this appeal is against

the award. It is coantended genocrally that the judge was unable to
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distinguish between special and general domages and that the awvard

consisted substanticlly of the former.

¥e will clear up once small matter beforc procceding further.
The valuer's report was acted upon without ites being admitted in
evidence. In his ruling titled -Asscssment of (Gencral Dameges,
Kaji, J. statcd that his task was to assese the damages but not to
hear the suit de novo. That is true, but toking cof additional
evidence, which the valuer's report was, involves a trial, he
judge should ther:iifore have held a trial on the issuc of genernl
danicges and foriially received the ﬁalucr“s report and any othur
¢vidence in that rugard. WYe have pondercd on the implications of
the irregularity but we do not coasider it of much, if any, monicnt,.
Counsel on both sides did not appeor cxercised by it, rigotly, in
our vicw, since ncithcer the merits of the impugned decision nor the
jurisdiction of the High Court was aficctud therebye The case is
covered by Rule 108 of the Court of Appual Rules and we will proceed
to the merits éf the appeal. )

The cuestion is whether Kaji, Jeo dirccted hiuself corrcectly
in assessing general damsages. fis award comprised of the following

items as prescented by the respondonts:

4,1 Cost of intercst on the basic cost
oi the machinery at 9% pete from

L,3,67 to 30.6.96: Shs.117,168,200.,003
h.2 Cost of intercvet on customs duty at

12% peas. for the same pcriods

Shs. 670,224.00;

4,3 Prepaid training of staff in the
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US plus intcrest thercon at 9 Dpede

for the same puriod: Bhel12,858,295.003

£

hot  Prepaid training of staff in Tanzania
plus interest th.reon at 9% v.a. for

tle same poeriod: fhs, 12,510,327.003

L,5  Diminution in market value of machincry
from 4e3.87 to 31.1.,963
Shs. 6,770,986.755 ond intercst thercon
at ¥ peate from 1.2.96 to 30.6.96:
Shse 253%,911.00 = total 8hs.7,024,988,75;

4.6 Valuer's fCUS: S}.lSc 528,L+L+OQZOQ

The appcllants accept liability for itoms 4.5 and 4.6 but dispute the

The position is that general domages cre such ns the law will
presune to be the dircet, natural or probable conscguence of the act
complained of (sce Stroms Brucks ilktic Bolag v. John & Poter Hutchinson
Zﬁ@Oé? 4C 515) 3 the defendant's wrongdoing musty therefore, have been
a cause, if not the sole, or a particularly significant, cause of the
damage. In approving items 4.1 and 4.2, the judge merely observed
that councel for the Judgment debtor had generally accepted those
losses to have been caused by the detention of the machinerys; as
regards itcms 4.3 and 4.4, he szid the detention of the machinery
had prevented the rcalization of the factory project, rendering

nugatory the payuents for staff training,.
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Submitting on item 4.1, Dr. ilcx Nguluma for the appollants
argued that intcrcst on the cost of the machinery was not a2 dirccr,
natural »r probable conscquence of the machinery's detention. His
argununt was three~fold: First, the intercst was charged by the
supplier bacouse the respendents acquired the machinery on credit,
the price being payable in nine six monthly instalments, the first
instalment being due on 15.6.83 nd th. last on 15.6.87. The liability
for intercst thus crosc independently of tha detention of the
machinerys indeed, bcfore the detentién. Second, or in the alternative,
the detention of the machincry was not accountable for the failurce to
mect the instalmentsy at the date of tlie detention, 4.3.87, 21l the
instalments, cxcept one of 15,487, had 2lready become duce Finally,
the detention of the mzchincry wes not the cause for the failure of
the factory project. The nmachinery arrived from the Unitcod States
in November 1982 and, in the evidence Jor the respondents, the first
year of operation would $ave been 1984 and full production should
have been attaincd during 1986, The detention of the machinery cane
in March 1987, In totality, therefore, fhe linbility for intercst
w2s not a result of the detention. Dr. Nguluna clso obscrved that
even if any inturcst was paid beyond 15.6.87, it was in the naturc
of specific domogee. He concluded that the ~rgunent on item 4.1
applied to othur items. Mr. Mabers Marando appenring for the
respondents did not seek to address Dr. Nguluma's arguments but
observed that the arguments were new and hzd not been put to Kaji, J.
He also observed that counsel for the judgment-debtor had admitted
the cloims before Kaji, J. except for items 4.3 and b.4, He concluded
that the machinery was still detainced, as the appellants had obtained

a stay of cxecution, and argucd that <his was a case for the award

eee/5



of exemplary damages.

The cosc presents no difficulty. s well demonstrated by
counsel for the appellonts, and notv disﬁﬁtcd, ncither item 4.1 nor
L,2 was the dirsct, natural or probable conscguence of the detention
of the mechinery. It is not necessary to repeat the argunent on
iten L4, w8 regords item 4.2, the respondents were unable to pay
customs duty of Shs. 547,686%.00 wiaen the wechinery crrived at
D=r e¢s Salsam port., They were advanced that sun by the Troasuvry in
November 1982, to be repaid withir a period of twelve months after
a grace period of threc months with intercst at 128 p.a. The
liability for interest thorcfore hind no connection with the detention
of the machincry in 19€7. Ve 2lso agrec with Dr. Ngulwac that
interest gencerally, and not merely inturcest which mirht have been
paid after 15.6.87, had at the institution of the suit become specific
and could not be cluimed 25 gencral daniages. We wish to adopt a
stataient to this cffcet in Mclrgpor on Damnges, 15th dd. Para 1758

that -~

When the precizo anount of & particular
itom heos becono clear before the trial, either
because it hos alrexdy occurred -uwi! so beconme
crystallized or because it can be ncasured
with complete accuracy, this cxact loss must

be plecded as special danage.

It scems to us curious that kaji, J. merely adopted the
position of counsel for the rospondents/decrce~holders. The duty
was on the lcarned judge to examine the evidence and the law and

make a judicious decisione We belicve he would not have fallen
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into the crror he 2id had he doné so, It is also no omswer to the
judge's opparent inattenticn to tho evidence that he did not have
the advantage of arpguncnts ns were addressced to us. all taot was
scid are frcts derived from the cvidence adduced before Mkude, J.
which the learned judge hod an obligotion to read. Findlly, with
due ruspect to the loarned judge, items 4e3 and Lolt were specific
payrments for training which shoul? have becen pleaded as spcecial”
damegess Moreover, it is not the dJetention of the machincery which
caused the respondents to incur tuc licbility so as to be its

consequence .,

hs Btated corlicr, the appellants cre not at issuc with
items 4.5 and 4.6, the deprecintion and the valuer's fce respectivelys
Incdecd in the tort of trespass to goods the mecsurce of dumages is
the extent of thu deprwucintion whore the goods still exist ~nd have
bsen restorcd to the plaintiff, Mr. Marondo pointed out thet the
machinery remnins detained, as the appellants obtained a stay of
execution, and prayed for cremplary damages. We cousulted the
recerds znd satisficd oursclves that thoe stay gronted by Ramacdhani,
Ji on 23,5.97 rcelated solely to the pecunisnry awerd; it did not
touch on the restoration of the machinery ordercd by Kaji, J. It
is somewhat surprising that the respondents have never sought to
execute the order at the acppellonts! expense but h-ove been waiting

for the appellants to deliver the machinery,

In the premises, the appeal is nllowed and the award is set
aside as it relates to items 441 to Lok, It is also proposed to
make some orlcrs on item 4.5, The depreciaticn covered the period

1982 to 1995, a period of 13 yenrs, but the detention accounted
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for nine (9) years of this (rouniing up the y.2rs). Therefere the
appcllants are cquitably liable for nine-thirtcenth (9/13th) of

Shs. 6,770,988,75. torccver, the records before us indicate that

the nppellonts had already paid nominal danages of Shse 10,000.00

as ordercd by Mkude, Je ond interest thercon of Shs. 2,100,00

before that oricr wnhs se¢t nside by this Court. The two sums should
be set off from the ascunt payable teo the respendents. The appellonts

will hove the costs of the appeal.

DD at Dak B3 SuliuM this 28tk dny of Jonuary, 200%,
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