IN THE COURT OF APPEALL OF TANZANIA
AT DARES SI\I-AAM

(CORAM: MROSO 1.A. RUTAKANGWA, J. A. And KIMARO,

Clvil APP!:I\L NO 140 OF 1006

EDSON DSWARD Mnosono vessarerenssessrseresssns APPELLANT

VERSUS . ,
DR. EMMANUEL JOHN NCHIMIX (ien 157 RESPONDENT
THE ATTORNEY GENERAL weevpueensrcenaee e RESPONDENT

(Appeal from the Ruling and Or(lu of the High
Court of Tanzania at Songea) '

(L(_‘I!ﬂi)_llﬁlﬂ:.!_-)
dated the 27" day of April, 2006

in
Misc, Civil Cause Ho. 1 of 2005

RULING OF THE COURTY

7 August & 20 September, 2007

MROSD, 1A,

The appellant was a condidate in the Parliamentary Clections of’
2005 for the Songea Urban Constituency. 1o was unsuccessiui i
those elections. He believed, however, that he lost because of
certain irregularities and illeqalities which wers committeri by the :
supporters of the winning tandidate. Those irregularities . and

illegalities: affected the results of the election to the advantage of the



(%]

successful candidate, he contended. He sought Lo challenge those
resuits by lodging a petition in the High Court at Songea with a view

10 avoiding the results of the election:

Having lodged the petition he made application to the Court for
extension of time to apply for exemption from payment of security
for costs which is required- under section 111 (2), (3) and (4) of the
Eections Act, 1985 as amended from t‘ﬁne to time. That application
was dismissed following a Prefiminary Objection to the effect that the
court-taciced jurisdiction to. zdjudicate on such an application. The
coure dio nob end rere bul proceeded lo determine the entire
pedton, Aggrieved By that gecision, __t‘pe apy;eliant fodged an appeal

GINs Court

The first- réspordent has lodged a Notice of Freliminary
Cojection and, subsequently, é Supplementary Notice of Preliminary
Gbjection to the appéal. Three "grounds in .all have be;er;_ raised.
First, that the appeal is incc)mpetent b‘ec‘a.uée“no Jéa‘ve to appeal was
soq‘ght and uistained as req(;lreq b;l _'Sec'tic'm 5 (1) {c) of the Appellate

Surisdiction Act, 1979. Second, that the appeal is incompetent



because the Netice of Appeal, the Memorandum of Appeal and the +
Record of Appeal were drawn, signed, certified and lodged by an
advocate who was not entitled to-practice before the High Court and
the Court of Appeal. Third, that contrary to the i'equirement_s of. -
Rule 76 (1) of the Court of Appeal Rules, 1979, the Notice of Appeal
was lodged in the Sub-registry of the Court of Appeal at Songea.
(:ons;equently, it is prayed that the appeal be struck out with, costé. :
At the hearing. of the Preliminary Opjections the appellant w'a‘s
tepresented by Mr. Mpoki, leamed advocate, whereas the
respondents were represented by Mr. Mbamba, learned advocate,
and Mr. Ng'wembe, learned Principal Stéte Al.torney fbr the fnét and v

second respondents respectively.

Mr. Mbamba chose to begin with the second ground of
objection. He said from the bar that Dr. Wambali, advocate, who
then acted for the appeliant at the time he drew, signed, certified
and lodged in Cpurt the Notice of Appeal, the Memoranduin of
Appeal and the Record of Appeal did not have a current practicing
certificate ar an advocate because he had defaulted to pay tne

annual subscription fees. It followed, according to Mr. Mbamba, that
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there was no valid record of appeal before the Court for appedl
purposes, Under section 39 of the Advocates’ Act, Cap. 341,
henceforth, the Advocates’ Act, Dr. Wambali was an unqualified
person who, under section 41 of the same Act was prohibit'ed to act
as an advocate. it was prayed that since thére was no valid record
of eppeal before the Court, the purported appeal should be struck

ovt with costs. Mr. Ng'wembe shared those views.

Mr, Mpoki conceded that Dr. Wambali was indeed an
unzuatified person -at the time he filed those documents but posed
s nuestion, what Y\iou;d be the status of documents filed by ah
unqguelified person?  He argued that since the Advocates’ Act was
‘siient on that questicn resort had to be to sub-section (3) of se.ction 2
of the Judicature and Application of Laws Act, Cap. 358 of the Laws.
The Yb‘rccrept!on dause” in the Act allows the application of English
faw and the doctrines of equity which were in force in England on‘
22" July, 1929. In that regard he cited various cases including
Spariing v Brereton [1866] 31 LTR 64 and Richard v Bostock
[1914}{ 31 LTR 70. He also referred to Halsbury's Laws of England,

4% Ediition, Volume 446 (1) at page 222, paragraph 353. Other cases



S
to which he made reference were Kajwang' v Law Society of
Kenya [2002] 1 KLR 846; Jesse Gulyetondav v Henry MUganwa
Kajura and 2 Gthers and Prof. S?ed Huq v Islamic University
In Uganda [1997] IV KARL 26. Mr, Mpoki submitted that the tenor
of all those authorities is that t'hel client of an advocate whﬁo acted
illegally should not be prejudiced‘ alﬁhough such advocate could be

’
prosecuted for his dllegal conduci.

Section 39 (1) (b) of the Advocates’ Act stipulates:~

39 (1) Subject to the provisions of section 3 no
person shall be qualified to act as an advocaté

unless

and a person who is not sc qualified is in this

Part referred to as an "unqualified person”.

It is undisputed that on 9" May, 2006 when Dr. Wambaii, acting as

advocate, filed the Notice of Appeal; on 14" December, 2006 and
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15t December, 2006 when the same Dr. Wambali also acling as
advocate lodged® the. Memorandum of Appeal and the: Record of
Appeal respectively, he was an unqualified person within the meaning

of section 39 (1) (b) of the Advocates’ Act.

It is further undisputed that the Advocates’ Ac_t is sitent
regarding the status of documents which are drawn or filed in cburt
by an advocate who is unqualified to practice as such. But is it
correct Lo say, as argued by Mr. Mpoki, that there is a lacuna in legal

authorities in the country as to Lhe status of such documents?

Mr. Mbamba could not cite. any case law authorities to the
effect thét documents prepared and filed by an unqualified person
ipso facto become Invalid. His argument was that since there had
peery contravention of expre‘ssistatutory provisions by Dr. Wambali,.
his. Court would be perpetuating an l{legality if it accepted as valid
B () 5] docn;ments which wereAﬁled' by him. In his view, the authorities
waicn were cited by Mr. Mpoki referred to innocent clients of

advocates who should net be prejudiced by irresponsible advocates

who practiced as advocates when they were unqualified. In the case



7

before the Court Mr. Mbogoro, as the client of Dr. Wambali, was
himself an advocate who should have known or had the means to
know that Dr, Wambali was not a qualified person. Thereflore, there

was no need to be sympathetic with hirn.

We have triedl to search in vain for case law In Ta.nzania
specifically on the status of documents prepared and filed by ar.w )
advocate at a time when he had no practicing certificate, We are
constrained therefore to agree with Mr. Mpoki that resort may be
necessary to English law as it wés on the reception date, 22™ luly,
1920. In that connection, there is the decision in Sparling v
Brereton which Mr. Mpoki cited. In that case a soficitor who had
not then taken his annual praclicing certificate appeared for a
defendant In court. The plaintiff in the case applied to court to have
the appearance by the solicitor and the proceedings following
therefrom to be set-aside. The court déclined to set aside the
proceedings on the ground the solicitor’s client’s interests had not

been improperly affected. It said:-



“If clients were to be made responsible for any

trifling irregularity In the formal quatifications of

their solicitors or attorneys, much mischief might

ensue, and their interests seripusly affected”.
it will be noted that the court in Sparling v Brereton found the
Irregularity trifing.  The word 'trifing’ is defined in Chambers
Twentieth Century Dictionary as of small importance, trivial. Trivial
itself is defined in the same Dictionary as arising from an u-important
detail.  But, with resbect, the acts of an ungualified person are not

reated as trivialities under the Advocates’ Act, Cap. 341. They

arn0unt 1o 2 punishable offence,

Secdon 41 (1) of the Advocates” Act prohibits an unqualified
person 1o act as edvocate. Sub-section (2) of the seciion prescribes
that any person who contravenes the provisions of the section would
be guilty of an offence against the Act and of contempt of court and
would be liable on conviction to a fine. 50, we would sav that the
authorlty in Sparling v Brereton is distihguishable from the law in
this country, which is statutory. The position in Ugandz 2nd Kenya

can be gleaned in the following decisions -
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In the case of Jesse Gulyetondav v vHenrly ‘Muganwa
Kajura and 2 Others [1996] III KARL 44 an advocate who filed an
election petition in the High Court in Uganda onmbehalf of a client and
who commissioned the accompanying affidavit did -not have a
practicing certificate. The respondent in the pelition made
application to strike out the petition for being 'incompetent becaus_e
the documents so filed were incurably defective. It was held by the
High Court that lack of an advocate's practicing certificate did not
invalidate proceedings initlated by documents filed by such advocate,
The reason for so holding was that litigants would find it almost
impossible to investigate the existence of the certificate before giving
*instructions to the advocate. It is not known to us if there was an
appeal against that decision. Even so, again, in contrast tu the
presenl case, it can hardly be argued here that it was ‘almost
impossible” for Mr. Mbogoro, the client, tb investigate if Dr. Wambali
had a current practicing certificate hefore giving him instructions o

appeal to this Court.

e~ e . .o
The Do SHTC oo wYaiive e et Cooeumt uot

o7 the High “ourt in the Guivetonday mo2  in v o af Gyaed
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H;Jq v Islamic University In Uganda, {1997] IV KARL 26 the
appellant filed an employment dispute against the respondent. He
lost and sought to appeal against the trial court decision. A
preliminary objection was raised by the respondent claiming that the
appeal was incompetent because the advocate for the appellant had
no valid practicing certificate when he extracted the decree that
farmed part of the record of appeal. The majority decision of the
-Supreme Court was that an advocate who practiced without a valid
.practic??g certificate after a grace perioéi, practiced illegally and that
2i! proceedings taken by such advocate and documents signed by
moware inveild “because to say otherwise would amount 10 a

pempetuation of an llegaiity”.

The Supreme Court reached that decision after reviewing a
number of previous Ugandan decisions on the point and also referred

to the English decision in Sparling v Brereton {supra).

The minority:opinion in the case (By Tsekooko, 1.5.C.) was that
the provisions of the Ugandan Advocates’ Act did not render invalid

pleadings drawn or prepared by an advocate who had no valid
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practicing certificate.  The rationale of that view was that the
provisions of the Advocales’ Act meant to punish an errant advocate,

not to penalize an innecent litigant.

Willi respect, we find persuasion in the majority opinion of the
tgandan Supreme Court and wé adopt it as good law in Tanzania as
well, But even in the minority c;pinion;we find it distinguishable from
the case at hand. Tsekooko, 1.5.C. was referring to an innocent
litigant, meaning presumably a litigant who could not be expected to
kr.)ow if the counsel he instructed did not have a current pracljc'ing
certificate. That could not be sald of the appelfant before us for
reasons which we alre_ady gave earlier in this ruling. The' case of
Kajwang’ v Law Society of Kenya [2002] 1 KLR 846 also cited by
Mr. Mpoki is a decision of the High Court of Kenya. A similar issue
arose in that case whether cox;rt proceedings were invalid as a result
of a prosecution by an advocate who did not have a proper practjc&ng
certificate. It was held therein that there was no specilic Iegisiétioﬁ
declaring proceedings ‘invalid because the advocate did not havé a
proper practicing certificate. Consequéntly, the client could not be

made to suffer for the mistake of the advocate, ~The object of the



penallies for practicing without a certificate was to punish the

unqualified advocate and not the litigant.

We do not know If the decision in Kajwang’ case was taken to
the Court of Appeal for Its opinion. But it would appear that the
decision was grounded on the reasoning that although the advocate
did rot have a practicing certificate, he was still bound by the path
e took upon admission and that since the name of the advocaie was
st en the Roll of Advocates, he retained his priviledge of a praclicing
advocate. That reasoning may be guestioned where practice without
a practcing certificate is declared illegal. Again, fike in the Uganda
High Court decision, the fact of the cllent being innocent and not
being in & pesition to know if the advocate did not have a practicing

certificate must have influenced the High Court of Kenya to reach the

decision It did.

After considering the above <decisions - of those three
Commonwealth countries, that is to say England, Kenya and Uganda,
we can say that although there is no specific statutory provision on

the point, if an advocate in this country practices as an advocate
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without having a current practicing cerlificate, not only does he ad
lilegally but also whatever he does in that capadty as aﬁ unqualified
person has no legal validity. We also take the liberty to say that to
hold otherwise would be tantamount to cdndoning lliegality. It
follows that the notice of appeal, the memorandum of appeal and the
record of appeal which were prepared and filed ih this Court by Dr.
Wambali purporting to act as ‘an advocate of the appellant werc of 'no
legal effect. Therefore, there is currently nc competent appeal

before this Court and we uphold the second ground of objecﬁon.

’

The first ground of objection relates to whether or not there
was need for leave to appeal against the Ruling of the High Court.

We think we can dispose of this ground fairly quickly.

Although Article 83 (4) of the Constitution (2002 Edition)
provides for appeals as of right in election petition cases, this dbés
not mean that every decision arising’ from an election pelition is
appellable as of right. This is the clarification which the Full Bench of
this Cgurt gave in Freeman Ailkaeli Mbowe And Another v Alex

O. Lema, Civil Appeal No. 84 of 2001, The Court gave guidance on
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the kind of decisions to which sub-Articie (4) of Article 83 extends. It

said:~

“We think that it extends only to those decisions
where it is shown that the following conditions

exist:

(1) The case falls within one of the categories of
cases specified in paragraphs (a) and (b) of
sub-Article (1), namely, whether the election
or nomination of any person asa Member of
Parliament was lawful or otherwise, or
whether a Member of Parliament has ceased
to be such a member and his Parl'iamentary
seat has consequently become vacant or

not;

(2) The case was first instituted and heard in
the High Court, and

~ {3) The High Court finally determined the matter.

Where these conditions do not exist a party

cannot invoke the Sub-Article and seek to appeal
as of right”.
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Mr. Mbamba argued that the Order of the High Court which the
appellant intends to challenge in the Court of Appeal does not come |
under Article 83 (1) (a) and (b) of the Constitution and, therefore,
section 5 (1) (c) of the Appellate Jurisdiction Act, 1979 was
applicable. “That means leave of the High Court or the Court of
Appeal was necessary. Since no leave’was sought an'd granted, the
appeal was incompetent and should be struck out with costs. The
ruling of a single judge of this Court in Kalunga & Co. v Nationai
Bank of Commerce Limited, Civil Application No. 111 of 2003 was

cited as supporting the submission.

Mr. Mpoki on the other hand argued that the appeai vrvas
fodged without seeking Iearve because Article 83 (4) of the
Constitution allox;\zs ba party to appeal to the Court of Appeal fiom a
decision of the High Court in an election petition without the need to
seek leave. In support of that argument he cited the case of Leonsi
Silayo Ngalai v Hon. J‘ustine Alfred Salakana and The
Attorney General, Civil Appeal No. 38 of 1996 (unreported).
According to #r. Mpoki, this Court in that case held that there was a

right of appeal against any decision of the High Couit In election
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petition cases. The decision of the IHigh Court in the present appeal

was such decisiorr and there was no need to seck and obtain leave.

It will be recalled that the appellant had made application to
the High Court for extension of time to apply for exemption from
payment of security for costs or to pay such other sum as the court
may consider appropriate. Although that application related to tﬁe
requirement in section 111 (2) of the Election Act, 1985 (as
subsequently amendad), to make a monetary deposit of shillings 5
million beivre an election petition can be set down for hearing, It was
rQt Ya dedisfon of the High Court in respect of any case heard under
the provisiors” of Article 83 of the Constitution. 1t may be helpful to

quote here the provisions of Article 83 (1) to (4). They read:-

"83. (1) Every case concerning determination of the
issue —

(a) whether the election or nomination of
any person as a Member of Parliament
was lawful or otherwlse; or

{b) whether a Member of Parliament has

ceased to be such member and his



(2)

(3)

Parliamentary seat has consequently
become wvacant  or nol, shall' be
instituted and heard first in the High

Court of the United Republic of Tanzania

without prejudice to the provisions -

contained -in sub-Atticle (2) of this
Article.

Whenever the Electoral Commission‘, in the
exercise of its responsibilities pursuant to
the provisions of Article 41 (3) of this
Constlitution, declares any member of
Parliament to be duly elected as President,
then the lIssue of whether that person's

Parliamentary seat has become vacant shall.

not be inquired into by any court or other
body.

Parliament rnay enact a law providing for —

(a) the persons who may institute a case in
the High Court for determination of any
issue pursuant to the provisions of this

Arlicle;

(b) the grounds and time for instituting

such @a «case, the procedure for



instituwting and the requirements that

have to be fulfilled in such a case, and

(c) the powers of the High Court in such a

case and the procedure for its hearing!

(4) There shail be a right of appeal to the Court

of Appeal of Tanzania against the decision of

e High Cowrt in_respect of any case heard

under the provicions of this Article”.

(Our emptiasis) '
We have underscored the words "7 respect of any case heard urnder
the provisions of tis Article” because therein lies the answer to the
dispute now before us. The provisions of “this Article” means Article
&3, n particuiar sub-Article (1) (a) and (b). A decision in an election
petition deciding on issues relating to paragraphs (a) and (b) of sub-
Article (1) of Article B3 may be appealed to the Court of Appeal
without the need for leave as would otherwise be required under
section 5 (1) (¢) of the Appellate Jurisdiction Act, 1979. An appeal
. against any other decision of the High Court in an election petition

would require leave of the High Court or the Court of Appeal.
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The words in the Leonsi Silayo Ngalai case that sub-Article

{4) of Article 83 of the Constitution provide ‘Clearly for a_right_of

appeal_against_any decision_of the High Court in_election petition

cases” were not a correct interpretation of the law. “This Court in the
Full Bench ruling in Freeman Aikaeli Mbowe and Anothe: v Alex
0. Lema, Civil Appeal No. 84 of 2001 conclusively departed from

that holding as we indicated earlier in this ruling.
It emphatically said:—

M the Court in Ngalai's case interpreted
Article 83 (4) too widely.” '

1t follows, therefore, that since Article 83 (4) of the Constitution was

inapplicable to the purported appeal, the appellant ought to have
sought and obtained leave to appeal as required by section 5 (1) (€)
of the Appellate Jurisdiction Act, 1979. That was not done angd the

appeal is also on this score incompetent and should be struck out.

Finally, there Is the ground of objection in the Supplementary
Notice of Preliminary Objection. It is not disputed that the Notice of

Appeal appears to have been lodged in the Sub-Registry of the Court
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fippeal was not lodged with the ftegistrar of the High Court but, in
acld:ition, there were other defects, 7The Notice had not been
addressed to anyone at all and it was signed by a person of
undisclesed identity, which the Court found to be grossly improper.
it was for all tho§e reasons that in Loitiame this Court struck out
the Noiice of Apbeai. Mr. Mpoki asked the Court to administer

subistantive justice and overlook innocuous defects.

We would be wiliing to overlook the defect in the subject Notice
of Appeal because it appears to nave been the result of an oversight
where It shows that it was sent o a Sub-Registry instead of District
Regisiry of the High Court at Songea, As for the Court of Appeai
‘Stamp on the Notice of Appeal, that was an error by the Court staff
and should not be blamed on the appellant. However this Notice of
Appeal, as already mentioned eatlier. is of no legal effect because it
was dréwn and fited by Dr. Wambali who was then an unqualified

person.

For alf the above reascns, the prefliminary objections which

were lodged by the First Respondent through his counsel are upheld..
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There is no vélid appea! before the Court and it is struck out with

costs.

DATED at DAR ES SALAAM this 20" day of September, 2007.

. J. A. MROSO
JUSTICE OF APPEAL

E.M,K. RUTAKANGWA
JUSTICE OF APPEAL

N, P. KIMARO
JUSTICE OF APPEAL

I certify that this is a true copy of the original..
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