IN THE HIGH COURT OF TANZANIA
AT RDAR ES SALAAM
MISCELLANEOUS CIVIL APPLICATION NO. 12 OF 2007

In the Matter of an Apphication for leave to apply for the orders of
CERTIORARI and MANDAMUS by FRANCIS KWILABYA STOLLA

BETWEEN

FRANCIS KWILABYASTOLLA .. ..oivvnnnnss APPLICANT

VERSUS

THE TANGANYIKA LAW SOCIETY ..... 1°T RESPONDENT
THE HON, ATTORNEY GENERAL ...... 2"° RESPONDENT

Date of final submission - 147212008
Date of Ruling - 12/372008

RULING

MWARDIA, ).:

The applicant, Francis Kiwlabya Stoa has instituted this
application for leave Lo apply for orders of Certiorari and Mandamus
against the respondents, the Tanganyika Law Society and the Hon.
Attorney General, hereinafter to be refarred to as the 1% and 2™

respondents respectively. At the commencement of hearing, the 1*



fespondent, through its Advocate, ralsed a preliminary objection

Which had two grounds:

(3) that the first respondent is nol a public body or institution
against which the public law remedies of Certiorari,
Mandamus and prohibition can be applied for or Issued,

(b} that the application has been overtaken by events hence

untenable and amounts to an abuse of the court process,

The preliminary objection was argued by way of written
submissions, Submitting on the first ground, the learned counsel for
the 1% respondent argued that although the 1% respondent Is
estabilshed by statute, its form, nature and organizational structure Is
that of an ordinary Society of professional lawyers hence not a public,
but a private body. He referred to the decisions of thls Court in the
cases of Abdallah S. Likanoga 8 24 others v. The Dar Es
Salaam Regional Managing Committee of Tanzania Red Cross
Society Misc. Civil Case No. 37 of 1996, DSM District Registry

(unreported) and Amani Mwenegoha, Secretary General (ELCT)



The Registered Trustees of the Lutheran Church in

f

Tanzania & 3 others, Misc, Civil Case Na. 8 of 2005, DSM District
Registry {unrcported), The declsion In Lhose cases 1S to the effect
that unfess the duty Imposed on a body 1S public duty and the nature

af Its funclion (s to exercise public taw function, such body cannot be

amendable to judicial review. Thu$ in the case of Abdallah 5.

Likanoga the duty Imposed on Red Cross Soclety was not found to
be a public duty and Its nature was noil 1o exercise a oublic law

function. As to the case of Amani Mwenegoha, it was found that

ELCT was not a statutory body performing any duties Imposed on it

by iaw.

Responding to the submisslons, the applicant replied that the
1% respondent belng a creature of statute is a statutory body and the
nature of its function under S.4 of the Tanganylka Law Soclety Act,
Cap. 307, R.E. 2002 (herelnafter referred to as "the Act™) Is public
not private. He distingulshed the dedisions cited by the leamed
counsel for the respondent stating that such declsions concermned

bodies which cannot be likened with the 1™ respondent because,



f.llr'lllke the 1" respondent, the two bodies - Ped Croww "2 it

) T oAt
ELCT were not created by statute and the nature ! thed !uru_t:.:- T
not public but private, The apphcant further oiten 1e: fgoe of 5.;,;1
Murumbe % Another v, Muhere Chacha (1% Tk 94w,

emphasis that public bodies are subject o judicial re-aew

The 1?® respondent's counsel in his sejoinder  submiswons
conceded to the distinction of facts between the twin bordies of Ved
Cross Society and ELCT and the 1* respondent. He submmsel

however that atthough it Is correct that the 17 respondent 16 2

creature of statute and its functions are public in nature, there is ™

provision in the Act establishing it which requires it to act yudwlly 0

¢ pr that It s 2 quasi-juchdial body. To us te

reaching its decision

learned counsel’s awh words:

distinguished the facts of the

II' o h a '.l".i f?g
guthorities We cited, fearned counsel for the

applicant did not however jdentify any

single provision in the TLS or 27Y other 1w



ity demonsrrate hat in making  or
reaciing (s decisions, TLS does so judiciatly
or af least TLS /£ & quasi-fudicial body

irespective of its bemg pubhc 1 nature.”

It was submitted further in rejoinder that the applicant did oo

demonstrate how the 1¥ respondent acted judicially in s meetings —

Half Annual General Meeting and Annual General mesting. Further
on the case of Murumbe, cited by the leamed counsel for the
applicant, the response by the learnad counsel for the 1% cespondent
(s that a body does not become a public body like a local government

authorities and other government institutions from the only fact that
it Is created by statute. I understood the learned counsel bere to
attempt to expound his earlier view that a body becomes amanable

to judicial review if in addition to it being a creature of statute must

have a compeliing provision of law to act judicially,

. "
From the submissions by the parties, it is agreeable that the 1

respondent is a statutory body by virtue of its having aeated by the



T yanganylka Lawe Sty At Cape W2 000 2007, Tiee LT TTEAPVrP,
further Yhat (1t 1o pubills bordy eeerticing o POl Yavd Turetwr) bty
vittue ol the puoaviiognes ol section 4 ol Ths Aet, Denpnte W
cancensas that the 1% resondent’s powers and dulies ote dorrens
frome stidutee aned that g5 oature 15 that of pefonmineg o pubis

functions, the jespondent submits that there must be a prodionn in

the creating statute which compels i to act judicially in its decsions,

I am unable to agree with the learned counset for the 17

respandent on that proposition. To act judicially is an imphot

requirement to be undertaken by bodies exercising public {unctions,
The learned author Clive Lewis in the book Judicial Remedies in
Public Law, Sweet & Maxwell, (Lon) (2000} at P. 11 states as
follows,

nrhe fact that such body was created by

statute or is exercising statutory powers is

refevant because the courts normally regard

this as sufficient to warran treating the

body as a public body and therelore



WNONIY ) fucliehst 1ovien {emphasie 1,

mine},

To be amenable to judicial royiey therelore, it is red a condtion

precedent that there must be a spacific provision of Jaw in the stats

which establishes a public body,

There was again another argument by the learned counsal for
the 1* respondent that there has not been showin how the meatings
of the 1% respondent can be said to have been conducted judicially.
I will consider this point briefly lest 1 tramp into the danger of going
into the merits of the application. In his application the applicant is
complaining against his removal from chairmanship of one of the
committees of the 1% respondent at the annual general meeting
without being given an opportunity to be heard. Perusal of the Act
reveals that there are rules which govern the meeting of the society
(1 respondent) and therefore once the society has been found to be
a statutory body exercising a public law function, breach of those

rules may result into a judicial review. The position with regard to 3



Jawy SOCICLY In England b Dmt slivss (0 pudin g v o tap Grgtpa s
E L ' l’
and reguintory TUNLUGNY Confirtred e ® b o 22 fs, ¢ v s bife’
» ' L) 4

|
{o Judictdl review, The learned Athet e Li-eet o8 Dg 37508 1021

above states;

“The Law Socloty, o body created by
statute, has a large number of disciplinaty
and regulatory functions conferred upon "
by statute and the exercise of thewx

statutory powers Is amenable o judicial

review”(p.9).

From the foregoing, I find that the 1% respondent, e ez
Law Society is 2 gtatutory body deriving its poviers ang Cutizs fry~ 2
ctatute. It Is aiso 3 public body exercising a public 12w furrTrs.
Under those condltions it is amenable to judicial review. 1re ‘ISs.
ground of the preliminary objection is therefore untengbi. BB

accordingly dismissed.
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