IN THE COURT OF APPEAL OF TANZANIA
AT DAR ES SALAAM

(CORAM: KIMARO, J.A., BWANA J.A., And LUANDA, J.A.)

CIVIL REFERENCE NO. 4 OF 2011

SALUM AHMADA KUANGAIKA ........... seavssnense Bl L APPLICANT

VERSUS
MOHAMED MUSSA SALUM ......cccoreimmmmenmnimnmmemmesnssissssnnnsnannees RESPONDENT

(Reference from the decision of a single Justice of the
Court of Appeal of Tanzania)

(Kileo, J.A.)
dated the 4" day of July, 2011

in
Civil Application No. 85 of 2010

RULING OF THE COURT

5t & 16 September, 2014

BWANA, J.A.;

This Reference was filed by Salum Ahmada Kuangaika, the applicant,
pursuant to Rule 62 of the Court of Appeal Rules, 2009 (the .RuleS)
following the decision of a single Justice of the Court dismissing his earlier

application for extension of time to serve the respondent a notice of appeal



and a copy of a letter to the Registrér applying for copy -of proceedings,

judgment and decree.

The single Ju_stice of A'ppeal' dismissed the said application for want
of written submissions in terms of Rule 106(1) of the Rules and for failure
to give grounds for seeking extension of time to serve the documents to

the respondent as required in terms of Rule 48 (1) of the Rules.

Aggrieved ’by"-thatvdec‘is'i‘on of the single Justice of the Court, the
applicant preferred this Reference. His main ground for the reference is
that the single Justice was “too harsh” in dismissing his application based

on the lack of compliance with Rule 106 (1). He states further t"hus:-‘- at

"Failure on the part of the applicant to file ‘written
s&bm/$§i0n$' -vwas not due to negligence or in
adve/te/rce"' on*his_. part, ‘rarhér, it was due to him

| being a. layman, also. semi-educated. The applicant

~ after filing for extensiOn of time he was not aware of



the requirement for filing written submissions in terms

of Rule 106(1) of the Court Rules, 2009 ...”

The applicant throug'h' his wrivt‘teh"su‘b'missiOn thérefOre prays for the .‘
leniency of the Court, in the interé_st of -justic_é_ to reverse the decision of

the single Justice and grant him the extension sought.v_

In response, the respondeht c.on_tro‘verts' the applicént’s averments.
He is of the view that since ‘ft‘hé apﬁpli_c'a‘nt, f_ailed'_ to comply with the'
nﬁandatory provisions of Rule 106(1), the single Justice .of Appeal was right
in dismissing the application as the feasbns advanced by the applicaht

~ were not sufficiently strong to make the Court grarit the reliefs sought.

We are aware of the requirements'of Rule 106. The obligation to file -
written S'ubhiissions' is rriahdatdi'y undvelr.SUb-"r'uleS‘(;l) and (8) of Rule 106.
. HoWéVer,_ 'SUb—ruI'es (9) .'an'd (10) o'f the said Rule defines the likely :
¢onsequences for failure tb file sUBnﬁisSid'ns.-' ,O},n‘ the part" of the applicant,
 the Court méy dismiss the a“;)'pea‘l/applicétion'.‘ AS‘ré_gards' the respondent,
the., Court may prbceed_. to déterrhine: the. évppeal | or ép‘plicat_ion 'ex. pa&e.
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The discretion ’extended'to the Court has to be aoplied judiciously, thus,
not offending the spirit of Rule 106 as a whole and"in the 'i}nterest of justice
in particular. The same apphes to Rule 106 (19) where the Court may, in
exceptronal crrcumstances dispense wrth the requrrement to have wrrtten
subm‘rssrons.x ‘What has to be borne in mind are'the dictates of justice.
The Said‘_in'terests of justice however, in our ,considered,_view, Ashould not be
applied or inr/oked to defeat the very requirements of -th_e ilaw.‘ Justice has

to be in accordance with the law. -

In the-instant applicatiovn,' the applicant raises the excuse that he was
ignorant of the provisions of Rule 106. It suffices to state herein the well

settled principle of law that ignorance of the ,Iaw is hot an excuse, thus the

Latin maxim /gnorant/a /egls nem/nem excusat. Each and every person, let
alone a _Irtrgant,»r_rs presumed to know the Iaw, sr_nvol_ved or the tenets
-thereof. Since ’-the:applic_ant avers that he did._nOt,know ‘that the Rules
| re"q’.L'rire_d;‘him to file Written submissions and or to do so' within a prescribed
| period' or that he did not know that re'quirement,be'caose he is 2 “semi- |
educated ma‘n’ much as we may take note of his statement regarding his

educatronal background we nevertheless uphold the old prrncrple stated"



above. Ignorance of the law is neither an excuse nor a ground to enable

us invoke Rule 106 (19) of the Rules.

Accordingly we hold that the applicant has not advanced sufficient
ground to make us depart from the reasoning and decision of the single
Justice of the Court, in dismissing the earlier application for extension of
time to serve the respondent. Therefore this Reference fails and it is

dismissed in its entirety. We make no order as to costs.

DATED at DAR ES SALAAM this 9" day of September, 2014,
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