
IN THE COURT OF APPEAL OF TANZANIA

AT MWANZA 

CIVIL APPLICATION NO. 12 OF 2015 

MZARTC TRADING COMPANY LTD ......................................................APPLICANT

VERSUS
EXPORT TRADING COMPANY LTD ............................................. RESPONDENT

(Arising from the decision of the High Court of Tanzania 
Commercial Division at Mwanza)

(Makaramba 3. ^

dated the 1st day of April, 2014 
in

Commercial Appeal No. 1 of 2014 

R U L I N G

2nd & 9th December, 2015

MJASIRI, J.A.:

This is an application for extension of time to file a notice of appeal. 

The application for extension of time to file a notice of appeal was rejected 

by the High Court (Songoro, J.) leading to this application.

Mr. Mutalemwa filed a preliminary objection, a notice of which was 

lodged on July 20, 2015. It is reproduced as under:-

"That th is Honourable Court lacks jurisd iction to 

extend time for filing  the Notice o f Appeal under 

Rule 10 o f the Court Rules, 2009 as clearly stated
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by th is Court in both cases o f M ku n azin i S h ip p in g  

E n te rp rise s & M ku n azin i G enera/ T rader 

ve rsu s S a id  K ham is H am ed CAT, Zanzibar, C iv il 

Application No. 5  o f 2012 Zanzibar Registry, 

(unreported) and A io yce  M se iie  ve rsu s 

C o n so lid a ted  H o ld ing  C o rpo ra tion , CAT, and 

C iv il Application No. 1 (B) o f 2009, Arusha 

Registry. "

Both parties filed written submissions in accordance with the 

requirements under the Court Rules.

At the hearing of the application the applicant was represented by 

Mr. Chama Matata, learned advocate and the respondent had the services 

of Mr. Constantine Mutalemwa, learned advocate.

Mr. Mutalemwa submitted that the Court has no jurisdiction to hear 

the application in view of the decisions of this Court in the Mkunazini and 

Mselle cases (supra). According to Mr. Mutalemwa, this Court cannot 

exercise its jurisdiction to extend time to file a notice of appeal following 

the refusal by the High Court. Rule 10 of the Tanzania Court of Appeal 

Rules, 2009 (the Court Rules) does not confer any such powers. The 

correct procedure is to appeal to the Court against the refusal order.
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According to Mr. Mutalemwa, there are conflicting decisions of this Court 

on the said issue. He made reference to the cases of Stephen Wasira v. 

Joseph Warioba, (1999) TLR 335, and Tanzania Revenue Authority 

v. Tango Transport Company Limited, Civil Application No. 5 of 2006, 

CAT (unreported). He submitted that no decision has been made in the 

Mkunazini case (supra). The case has been forwarded to the Court for 

determination. He prayed that the ruling in this matter be adjourned 

pending the decision of the Court in the Mkunazini case. Mr. Mutalemwa 

did not press for costs.

Mr. Matata on his part strongly opposed the preliminary objection. 

He argued that the preliminary objection is misconceived. He submitted 

that the applicant has a right to come to this Court after the High Court has 

refused extension of time. It is not a requirement under the law that an 

appeal should be filed against the order of the High Court refusing 

extension of time. He relied on the case of Stephen Wasira (supra). Mr. 

Matata also cited a Ugandan case, Bruno and Others v. Republic (1969) 

EA 400 where it was held that the Court of Appeal has jurisdiction to 

extend time to appeal.
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Mr. Matata conceded that there are two conflicting positions on this 

aspect, that is, One, the requirement to file an appeal to this Court if 

extension of time is refused by the High Court and Two, this Court and the 

High Court have concurrent jurisdiction. He however stated that this issue 

cannot be raised by way of a preliminary objection.

I must admit at the outset that I was astounded by the prayer made 

by Mr. Mutalemwa for the ruling on the preliminary objection to be 

adjourned pending the finalisation of the Mkunazini case on a future 

unknown date. This argument was brought forth despite his contention 

that the Court has no jurisdiction to hear the application for extension of 

time. Being the issue of jurisdiction one would have thought that the legal 

issue in question would be unconcealed and apparent without there being 

a need to hibernate until the Mkunazini decision is out. This brings me to 

the crucial issue for determination. The terms and conditions put across 

by Mr. Mutalemwa before a decision on the preliminary objection is made 

raise serious questions as to whether or not what Mr. Mutalemwa has filed 

in Court qualifies as a preliminary objection. I am of the considered view 

that it does not, given the requirements under the law.



According to Black's Law Dictionary (Eighth Edition), a 

preliminary objection is defined as follows:-

"An objection that, if  upheld, would render further 

proceedings before the tribunal im possible or 

unnecessary"

In Mukisa Biscuit Manufacturing Co. Ltd v. West End 

Distributors Ltd (1969) EA 696 Law J.A., stated as follows at page 700:

"5c> far as I  am aware, a prelim inary objection 

consists o f a po int o f law  which has been pleaded 

or which arise by dear im plication out o f the 

pleadings, an d  w h ich  i f  a rgued  a s a p re lim in a ry  

p o in t m ay d ispose  o f the  su it. Examples are an 

objection to the jurisd iction o f the court, or a piea 

o f lim itation or a subm ission that the parties are 

bound by the contract giving rise to the su it to refer 

the su it to arbitration."

[Em phasis provided],

AND NEWBOLD, P stated thus at page 701

"A p re lim in a ry  o b je ctio n  is  in  the n a tu re  o f 

w hat u sed  to  be a dem urrer. I t raises a pure 

po in t o f law  which is  argued on assumption that a ll



the facts pleaded by the other side are correct I t  

can n o t be ra ise d  i f  an y fa c t h as to  be 

a sce rta in ed  o r w hat is  sou gh t is  the e xe rc ise  

o f ju d ic ia l d isc re tio n  ".

[Em phasis provided].

In Selcom Gaming Limited versus Gaming Management (T) 

Limited and Another it was stated thus:-

"A prelim inary objection m ust first raise a po int o f 

law  based on ascertained facts and not on 

evidence. S e co n d ly if the objection is  sustained, 

that should dispose o f the matter. "

It was further stated that:

"A prelim inary objection is  in the nature o f a legal 

objection not based on the m erits or facts o f the 

case, but on s ta te d  le g a l, p ro ced u ra l o r 

te ch n ica l g rounds. A n y  a lle g e d  irre g u la rity , 

d e fe c t o r d e fa u lt m ust be appa ren t on the  

fa ce  o f the  a p p lica tio n . "

(Emphasis provided)



See - COTTWU (T) OTTU Union & Another and Hon. Iddi 

Simba, Minister of Trade and Others, Civil Application No. 40 of 2000, 

CAT (unreported).

For the foregoing reasons, the preliminary objection fails in its 

entirety. It is hereby dismissed with costs to the applicant. The application

for extension of time should therefore be heard on merit. Order 

accordingly.

In the circumstances, I would urge Mr. Mutalemwa to use the proper 

forum laid down under the law in trying to resolve the conflicting decisions 

of this Court.

DATED at MWANZA this 7th day of December, 2015.

S. MJASIRI 
JUSTICE OF APPEAL

I certify that this is a true copy of the original.

E. FfHUSSI 
DEPUTY REGISTRAR 
COURT OF APPEAL


