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MBAROUK, J.A.:

In the District Court of Temeke at Temeke the
appellants and another not subject of this appeal were jointly
charged with two counts. The first count is conspiracy
contrary to section 284 of the Penal Code, Cap 16 Vol. 1 of

the laws and the second count is armed robbery contrary to



” sectlon 287A of the Penal Code At the end of the tr|aI thelr

colleague ‘was~ acqu*tted but they were convncted and ,,,,,

. 'f'irri—Seﬂteﬂced “to- ~th|rty (30) ﬁ/earsf—' |mpr|sonmeﬁtﬂfThey—m

unsuccessfully appealed to the High Court, hence preferred

this second appeal.

_ Before us, the appellants appealed;in person

unrepresented. On the other hand, the respondent/Republic
was represented by Ms. Anita Sinare and Ms. Anna Chimpaye,

learned State Attorneys.

At the hearing, we wanted to satisfy ourselves as to the

propriety of the proceedings conducted at the trial court. This

was for the reason that the requnrements of sectlon 214(1) of
the Criminal Procedure Act, Cap. 20 R.E. 2002 (the CPA) were
not complied with. As the record shows initially the
proceedings were conducted by Nzota, SDM up to the stage
where the prosecution’s case was closed. Thereafter, without
any reason given at all, Ngasoma, PDM took charge of

conducting the defence case and then writing the judgment.




We were of the view that, that was contrary to the
requirements of section 214(1) of the CPA. That prompted us
——to-ask Ms. Sinare-whether she had seen-the irregularity. She-
had not seen it, was her reaction to our question. She,,,

hastened to add that such an irregularity is fatal and cannot

- be cured. For that reason, she urged us to order a re-trial to

__enable the proceedings to be conducted properly before the

trial court.

On their part, the appellants submitted that they are lay
persons not conversant with legal technicalities. They
therefore left everything at the discretion and wisdom of the

Court-to-arrive-at-ajust decision. -

To begin with, let us examine section 214(1) of the CPA,

which provides as follows:-

(1) Where any magistrate, after having heard
and recorded the whole or part of the
evidence in any trial or conduct in whole or

part any committal proceedings, is for any

reason unable to complete the trial or



the committal proceedings or he is unable to
complete the trial or committal

proceedings within a reasonable time, _ -

another -magistrate who has -and who
exercises jurisdiction may take over and
continue  the trial or committal proceedings,

as the case may be and the magistrate so

taking over may act on the evidence or

proceeding recorded by his predecessor and

may, in the case of a trial, and if he considers
it necessary resummons the witnesses and

recommence the trial or the committal, ”
[Emphasis added].

The above quashed provision requires the successor
Magistrate to give reasons why his predecessor could not
have completed the trial. However, in the instant case, no
reasons were given. In the recent decision of this Court in the
case of Abdi Masoud @Iboma and Three others v. The
Republic, Criminal Appeal No. 116 of 2015 (unreported)
which quoted another decision of this Court in the case of
Priscus Kimaro v. Republic, Criminal Appeal No. 301 of

2013 (unreported) it was stated as follows:-



ervrivineens where it is necessary to

reassign a partly heard matter to
another magistrate, the reason for the

" failure of the first magistrate to

complete must be recorded. If that is not
mdo?é, it must Jlead to chaos in the
- administration- of justice. Anyone, for—the

personal reasons could just pick up any file

deal with it to the detriment of justice. This

must not be allowed.”
[Emphasis added].

As pointed out above, in this case, no reasons were laid
to show as to why the predecessor magistrate could not have
completed the trial. The end resulitﬁﬂpf itich failure |s to find all
such proceedings a nullity. In another recent decision, in the
case of Adam Kitundu v. The Republic, Criminal Appeal

No. 360 of 2014 (unreported) the Court stated as follows:-

"In the absence of any such reasons, the

successor magistrate Jlacked authority and

Jurisdiction to proceed with trial and

consequently all such proceedings before him
Canullty”.



To glve more empha5|s of the reqUIrements of the

provisions of 'section 214(1) of the CPA this Court_in_the case

of Abdi Masoud@iboma{suﬁra) stated as fGHOWS

_"In_our view, under section 214(1) of the CPA - -

itis necessa/y to record the reasons for

#eass@ﬁment o or - **change *of“tnaf“cvurt‘

magistrates. It /s a requirement of the law and

~has to be complied with. It is prerequisite for
the second magistrate’s assumption of
Jurisdiction. If this not complied with, the
successor magistrate would have no authority
or jurisdiction to try the case.”
All said and done, we are constrained to exercise the
" powers of revision conferred upon us under section 4(2) of
the Appellate Jurisdiction Act and revise and quash all the
proceedings from the point where Ngasoma, PDM took over
from Nzota, SDM together with all the High Court
proceedings. In addition to that, we also set aside the

sentences and give an order that the case be remitted back to

the trial court for retrial beginning from the date the



prosecution closed their case and after a ruling which found

the appellants with a case to answer. We further add that, ifa

‘new- trialleads-to-a- conviction, ‘the time which—has been

served by the appellants in prison should be taken into

account when the sentence is passed. Meanwhile, the

~appellants should be treated as remand prisoners pending

‘reappearance before the trial court. It is so ordered.

DATED at DAR ES SALAAM this 13" day of July,
2015,
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