IN THE COURT OF APPEAL Or TANZANIA
AT DAR ES SALAAM

CIVIL APPLICATION NO. 63 OF 2016

. M.A. SULEIMAN AND SONS LTD |
. ASHRAF G. ABDULLAH rterrerereeeeerr e APPLICANTS
FEMIDA G. ASHRAF ABDALLAH /

VERSUS

g.u SE

THE REGISTERED TRUSTEES OF
ANGLICAN CHURCH TANZANIA ..o revvrs s s sincans RESPONDENT
(Application for extension of timz to lodge appeal from the decision of the
High Court of Tanzania at Dar es Salaam)

(Mziray, 3.)

datad the 21°" day of April, 2010
in
Land Case No. 15 of 2009
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Sviwav of 2 notics of motion fileg or 5/2,/2015, MA, SULZIMAN AND

SONS LTD, ASHRAF G. ABDALLAH and FEMIDA G. ASHRAF A3BDALLAH, the
applicants, are moving the Ccurt [0 extend time within which to lodge the

appeal out of time from the decision in Land Appz3al No. 15 of 2009 of the
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High Court of Tanzania (Land Division) at Dar es Salaam dated 21/4/2010.
The application is supported by two affidavits one affirmed by Abdulsalami
Mohamed and another jointly aifirmed by Ashrai G. Abdullah and Femida

G. Abdallah.

The application is brought under Rules 10 and 48(1) of the Tanzania
Court of Appeal Rules, 2009 (the Rules) and Section 4(3) of the Acpellate
Jurisdiction Act, Cap 141 R.E. 2002. The major reason for delay to file the
appeal given in both the notice of motion and the two affidavits in support
of the application is that Mr. Jerome Msemwa who was instructad to
insfitute the a2ppeal on 15/1/2011 was in Njombe Region aking cars of his
sick Tather whe iater died, Th2 acpiication is resisiad ov THE

TRUSTZZ5 OF ANGLICAN THURCH OF TANZANIA {the responcant) through

the afficavit in reply filed on 2/9/2016 and sworn oy Barnard Ngatunga,



At the hearing of the application, Mr. Augustino Kusalika, learned
advocate, appeared for the applicants and Mr. Bernard Ngatunga, learned

advocate, represented the respondent.

Amplifying on the reasons for delay in filing the appeal, Mr. Kusalika
urged this Court to adopt the writtan submissions earlier on filed as part of
his submissions. He added that Mr. Msemwa, learnad advocate, who was
fully instructed to handle the matter was at Njombe attending his father
starting from 15/1/2011 and when he came back hz filed tha appeal (Civil
Appeal No. 14/2011) on 2/2/2011 which was only thires to four days after
the axpiry of the sixty Gays regquirad oy iaw within which to file the appzal.
-i2 stated that whan tha apop=ai was z2k2d on
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was struck out. He said attending a sick parson causad psychoiogical

orture hence faiiure by the learned advocatz to ascartain time to file the



appeal. He said the case of Tanzania Fish Processors Lid v
Christopher Luhangangula, Civil Appeal No. 161/1994 (Mwanza
Sub-registry) (unreported) cited by the advocale for the respondent which
neld that “limitation is a material point in speedy administration of Justice
and that limitation is therefore to ensure that a paity does not come to
court as and when he chooses” is not applicable in the circumstances of
this case because the reasons for delay in filing the appeal within time are
well stated in the affidavit. He said the applicant, therefore, did not choose

when to come to court.
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aiiure by the applicant t© take nacessary steps timealy he
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contandad that the anp2al which was filad outsids tha oraszribad Sms iimit
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viz5 struck out on 19/7/2015 and the aoplicants filed nis appiication on
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5/4/2016 almost 1 Y2 months after the app=al was struck cut.. he said this

was a reasonaole time taken by the applicanis becauss after the appeal



was struck out the applicants had to reorganize themszlves financially
before filing this application. He tnus stated that the time taken by the
applicants to file this application is reasonable. On the nead to need to
explain the cause of delay for each day as stated in the case cited by the
respondents advocate of Daudi Haga v. Janitha Abdan Machanju, Civil
Reference No. 1 of 2000, Mr. Kusalika contended that the applicants have
explained what caused them fail to file the appeal within time in thair

affidavits. He ultimately prayed the application be grantad with costs.

Rasponding to Mr. Kusalika's submissions, Mr. NMgatunga urged this
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15/1/2011. He insisted that the case of Daudi Haga {supra) requires eac

day of delay be explained. He contendad that aven, if it Is taken that Mr.
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Msemwa was attending his sick father, there is no reason why he went to
file an appeal out of time instead of filing an application for extension of
time as he has done now. He said there was unexplained time waste. He
went further to argue that after the appeal was struck out by the Court on
19/2/2016 the applicants took over a month to institute this application.
He contended that this was inordinate delay hence the Court’s decision in
Tanzania Fish Processors Ltd (supra) is relevant and applicable in this casa.
Regarding the issue of the applicants reorganizing financially after the
appeal was struck out, Mr. Ngatunga, contended that it is not among the
grounds in the notice of motion or applicants’ affidavits in support of the
appiication put the counsal’s concoction. Ha concludad by stating tha:
Thers ars unaxoiain2d 5225 in tha 2235005 for gsiav o flie the annaz
within time and aiso axity on tha part of the applicanis.  He accordingly
prayad the application be dismissed with cests as the applicants have not

advanced good cause Tor the delay.



In his short rejoinder Mr. Kusalika insisted that the former appeali
was struck out on an issue raised by tha court. That, though Mr. Ngatunga
was then representing the respondent he did not nolice the defect. He
contended that after such appeal was struck out by the Court ths
applicants had to reorganize themselves financially and psychologically
hence the 1 V2 months time taken to file this application is reasonable. He
insisted that the applicants have showed Jood cause for tha delay and he

urged this application be granted with costs.

In have given due consideration to the parties rival argumeants.
Whii=2 the conditions for the grant of appiication of this nature is orovidad
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applicant to file notice of motion citing the specific rule under which th2

application is Dbrought and the grounds for the relief sought. As



demonstrated above the applicants duly lodgad a notice of motion in which
In the notice of motion the

rule 10 and 48(1) of the Rules are cited.
grounds for making this application are stated and are quoted hersin. The

application, accordingly, meets the requiraments of rule 48(1) of the Rules.

The condition for grant of application for extension of time is

provided under Rule 10 of the Rules. That Rule states:-
"10. The Court may, upon good cause showi,
extend the time limited by these Rules or by any
decision of the High Court or tribunal, for doing of
any 3ct sutiorized or raguied Dy these Rulss,
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and any reference in these Rulss to any such time
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shall be construed an a referenca to that time as so

extended.” [emphasis mine]

Basing on the above exposition of the law, in determining
applications of this nature the issue for consideration is whether the
circumstances leading to the delay constitute sufficient reason (good

cause) for this Court to exercise its discretion and allow extension of time.

From the affidavit and submissions by counsel for both sides it is not
in dispute that the applicant’s former appeal was struck out by the Court
on 19/2/2016 for being filed out of tima. It is also not in dispute that the
prasan: aoplication was fiied on 5/4/285S. Tha only axpianation givan for
the delav in filing thz app=sal was that Mr. Msamwa, 123rnsd advotate who
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Njombe who thereafter passed away. Paragraph 11 of the applicants’

affidavits in support of the application that:-



“11. That the delay in filing th= appeal out of time
was not maliciously or negligently done but rather
was due the reason that on 15" January 2011, Mr.
Msemwa Advocate for the gpplicant was in Njombe
taking care of his father the iate Joseph Msemywsa,
consequently filed the same on 2/2/2011, 4 days

arter expiry of 60 days thereto.”

In their written submissions in support of the application, at page 2,

accounting for delay, it is indicated that:-
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2011 was in Njombz region taking care of Ais fathar
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and consequently dies thus failed to file a record of

appeal within 60 aays as required by the iaw.”

The same cause of delay by the applicants is rep=ated at page 3 of

the written submissions stated:-

"... the applicants herein through the arfidavit of the
Principal Officer of the 1" applicant and the affidavit
of ?and 37 applicants have demonstrated the
reasons for delay of lodging the appeal within the
time on the ground that Mr. Jerome Msemwa
Favocats ror the Appiicant thern wio was instrucisd
o insiiute this apozai on 157 Januars, 2011 was in
MNicmbs  ragion tzking care of Ais iather anz
consequently died thus railed to file & record of

appeal within 60 cays as required by the law...”
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Read closely and carefully considered the reason for delay to file the
record of appeal within time accounts for only the 15" January, 2011.
That was the day Mr. Msemwa, is said to have been attanding his father in

Njombe region.

Even th2 grounds of this application indicated in the notice of motion
are a replica of what is stated in paragraph 11 of the two affidavits in
support of the application and the contents of the applicants written

submissions in support of the application.

As if the above is not enough, Mr. Kusalika, while amplifying the
r2230ns 7or d=ay, statad that Mr. Msamwz was in Njombe adending his
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which was found to be out of time by the Court.
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The record vividly shows that the High Court decision sought to be
challenged was delivered on 21/4/2010. Though the aoplicants did not
attach a copy of the certificate of delay issued by the Registrar of the High
Court (Land Division) but in paragraph 11 of the aifidavits in suppoit of the
application, the applicants admits that by the time the former appeal was
filed on 2/2/2011, they were iate by four days. This fact is not
controverted by Mr. Ngatunga. I according take it that the 60 days within
which the appeal ought to havs been filed expired on 28/1/2011i. 1t is
apparent therefore that the applicants have not explained the causes of

delay in filing the appeal for each of the davs pricr to 15/1/2011 and after

15/1/2011 assuming that it is true that Mr. Msamwa was atl Njom22 on
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rigntly cited by Mr. Ngatunge that the causas of daiay of each day that
passes must be explainad. B3ut is it true that Mr. Msamwa was atianding

his father who later diad at Njecmbe region at the material time? I doubt.
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There is nothing showing that Mr. Msemwa'’s father was, by then, really
sick and that he later passed away. A medical chit and/or a death
certificate wouid have supported Mr. Kusalika's arguments. Such medical
proof would hava also enabled the court draw an inference that Mr.
Msemwa attended his father up to the date whan his father died and
shortly thereafter. Apart from absence of proof that Mr. Msemwa was truly
engaged by thz applicants to lodge the appeal, the above shortcomings
further weaken the contentions by Mr. Kusalika. Apparently this is a case
of a counsel’s lack of seriousness and negligence in handling the case that
resulted in the delay. This, in Abbas Yusuiu Mwingamno v. Kigoma
A Malima. Civil Appiication No. 7 of 1987 {unreportad) cited in said
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Martini v. 32ihs And2rson & Anoihar, Civii Acolizstion N2 7 2003
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.unraporitad) was heald not constitute goad cause ror d=iay.

Apart from the above the second issue is whether, after the former

appeal (civil Appzal No. 14 of 2011) waes struck out by the Court on
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19/2/2016 for having been filed outside the 60 days provided by the Ruigs,

the applicants filad this application within reasonable time.

As indicated above, after the former appesal was struck out by the
court on 19/2/2016, the applicants filed this application for extension of
time to lodge appeal on 5/4/2016 which is about 172 months after the

appeal was struck out.

In an attempt to salvage the application Mr. Kusalika contended that
time taken to file this application is reasonable. He contended that the
striking out of tha former appeal affacied the applicants psycholcgizaliy
anZ thay had o rz2organize thamssives 5oth psychologically and financiaily

D27ore coming uD with this appiication. Mr. Ngatungz i3 of tha visw that

12 montns tims takan to file this application is inordinatz daiay.

It is my conviction that an aggrievad party whos2 appeal is struck out

for peing incompzatent and who is serious to axarcis2 his right of appeai will
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not take a breath. He will promptly take necessary steps to rectify the
defects. He will take reasonable time to access the court. In the instant
application, after the appeal was struck out for incompetence on
19/2/2016, the applicant, lodged this application for extension of time to
file appeal, as hinted above, on 5/4/2016. What is a reasonable time is
nowhere explained. It is a question of fact depending on the circumstances
of each case. All consicdered, 12 months delay is not a short time. In the
present application there is no expianation by the appiicants in their
respective affidavits why it took them 1% monthly to file this application.
It was during the hearing when Mr. Kusalika told this Court that the

applicants ware psychoiogically affected by their appeal being struck out on
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: thav #ac 1o rzorganize thamsalvas both psyanologizally and
financially. In the first place such reasons ought to have b2an part of theair
grounds for relief sowght in the notice of motion and avermeanis in the

applicants affidavits in support of the application. A party is not allowed to
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came up with new grounds during the hearing of an application. He is only
allowed to amplify grounds contained in the notice of motion and stated in
the affidavit in support of the application (see Rule 48(1) and 49(1) of the
Rules). Psychological effects and financial difficulties are not contained in
the grounds for relief sought in the present application. They have baen
wrongly raised by Mr. Kusalika at the stage of hearing as rightly submitted
by Mr. Ngatunga. They should, as I heregby do, be disregarded. But of
more important, I am settled in my mind that psychological infirmity and
financial disability does not constitute good reason for delay in filling an
appiication of this nature. Periods of psychological racovary and financia!
auidity cannot be =zscartained. Aliowing tham to b2 ona will ba disastrous
o thz fmelv dispensation Of jusiics. SuZIn re2s30ns 23nnot tharafors H2

INCorDoratas in the iist of good causas of daiay.



All said, I am satisfied that the applicants have nct advanced good
cause for delay in filing the appeal and also the application was not lodgad

within reasonable time. The application is hereby, accordingly, dismissad

with costs.

DATED at DAR E5 SALAAM this 28" day of September, 2016.

S.A. LILA
JUSTICE OF APPEAL

I certify that this is a true copy of the original.
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DEPUTY REZGEISTRAR
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