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IN THE COURT OF APPEAL OF TANZANIA |
~ AT TABORA

e CIVIL APPLICAT'{{)N NO.342/010F 2017 ~ = &
BHARYA ENGINEERING & CONTRACTING CO. LTD ....ovivecrrrrverceneee APPLICANT
VERSUS |
HAMOUD AHMED NASSOR ...ccuourcrmesmaneerseersmmesassssesssessssesvese RESPONDENT

(Application for Extension of Time to Lodge a Notice of Appeé! from the
Judgment of the High Court at Tabora)

(Mgonva, 1.}

Dated the 15™ day of September, 2015
in
Civil Case No. 4 of 2013

ot i o Al P P T S S B . R

RULING
24" pugust & 10" September, 2018

MWAMBEGELE, J.A.:

The applicant Bharya Engin_eering and Contracting Co. Ltd, by a
notice of motion, applies for extension of time within which to lodge a

notsce ef appea! against the decision of the High Court handed down on

o b eren R Th
S ek et s e L u, -*ﬂ\'- Al L .

15. 09 2015 in Civil Case No. 4 of 2(}13 The not:ce of motaon has been
taken out under the provisions of rule 10 of the Tanzania -Court of Appeal
Rules, 2009 — GN No. 368 of 2009 (hereinafter referred to as the Rules). It

is supported by an affidavit duly sworn by Sarbjit Singh Bharya, Managing



Director of the applicant. The same has'been resisted by the respondent

. in a duiy affirmed affidavit in reply of Hamoud Ahmed Nassor, the

o THER i . ke FETR e L ERE iy

respondent

s . s e e . - " S

At this stage‘,. I find it apt to narrate a brief factual background to

the present application. It is this: The applicant lost in a suit instituted by
the respondent against her in the High Court vide Civil Case No. 4 of 2013.
Dissatisfied, she timely I'odged a notice of appeal and iafer Civil Appeal No.
148 of 2015 was instituted in this Court. That appeal; that is, Civil Appeal
No. 148 of 2015 was struck out on 17.10.2016 for the reason that the
notice of appeal thereof contained different names compared to those
appearihg in the jud'gment. Undeterred, the applicant filed .in the High
Court Miscellaneous Civil Case Application No. 20 of 2016 seeking
enlargement of time within which to file a fresh notice bf appeal against
Civil Case No. 4 of 2013. The High Court (Mallaba, J.) dismissed the

apphcatlon on account that no sufficient reasons were shown to ‘warrant
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the court exercise its discretion to grant the extension  sought. -

Stilt detérn{fné‘d,"}hé applicant lodged in the Court Civil 'Appiication

No. 78/11.of 2017 to exercise his right of a second bite of the cherry.
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However, that application was struck out by a ruling- of the Court
pronouncg_q’ on 19.07.2017 on a successful pre!iminary objection raised by

the respondent. Still undaunted the apphcant 1odged the presentl

application on 03:08.2018 to, once again, try another bite at the cherry.

When the application was called on for hearing on 24.08.2018 the
applicant appeared through Mr. Michael Mwambeta, learned counsel. Mr.
Mugaya Kaitila Mtaki and Ms. Monica Miaho, both learned counsel, joined
forces to represent the respondent. Both parties had earlier filed written
submissions and reply written submissions, as the case may be, for and

against the application which they sought to adopt at the hearing.

Mr. Mwambeta for the applicant, having adopted the notice of
motion, the affidavit supporting it as well as the written submissions earlier
filed in its support as part of the oral submissions for the applicant,
submitted that when Civil Case No. 4 of 2013 was decided against the
applicant, she timely lodged.-a. ﬁ:,tme of appeal and later Civil.Appeal-Ne.

148 of 2015 was !odged in the Court of Appeal but was struck out on

17.10.2016 as a result of a. successful prehmmary objection raised by the

~respondent to the effect that the relevant notice of -appeal contained



different names compared . to those appearing in the judgment and its
flanking decree.” 'Afg_@r the striking out efforts were made, through an
appliéatioﬁ .En the Hig.j’lmwle@urt and a second bite‘ufzﬁ thas Cou.r.t, toﬂlea fresh
notice of appeal but those efforts went unrewarded. The learned counsel
went on to submit that from the date of striking out the application on a
second bite by the Court on 19.07.2017, the applicant has not shown any
inaction or inordinate delay. He was therefore entitled to an enlargement
of time as was the case in Benedict Mumello v. Bank of Tanzania
[2006] 1 EA 227, he submitted. 'I_'he learned counsel thus submitted that

the applicant has shown good cause for the Court to be pleased to grant

the extension sought.

In addition to the foregoing, the learned counsel submitted that there
were poinst of law of public importance for consideration by the Court. He

stated that the points of law involved were; one, whether the plaintiff and

_ defendant were parties to any contract within the meaning of the Law of
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-~ For- this. point as well, Mr. Mwambeta prayeq that the extension sought

should be granted.
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Contract Act, and two, whether there was any document to that effect. -
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Responding, the respondent, also having adopted the -affidavit in

reply and the reply written submissions. earfier filed, argued with some

‘force that the applicant has not“hrought to the fore good cause to Warrariif ~

the Court exercise its discretion to grant the extension sought. Al the
applicant has exhibited, he submitted, is negligence which does not
amount to good cause under rule 10 of the Rules. He cited William Shija
and' another v. Fortunatus Masha {1997} TL.R 213, Maneno Mengi
Limited and 3 others v. Said Nyamachumbe & the Registrar of
Companies [2004] TLR 319 and Mwananchi Engineering and
Contracting Corperation v. Manna Investment (Pty) Limited &
another, Civil Application No. 5 of 2006 to butiress the proposition that
mistake or negligence of a counsel cannot amount to good cause under

rule 10 of the Rules.

The learned counsel for the respondent also cited Maulid Hussein

v. Abdallah Juma, Civil Application NQ:...ZiO“ of 1998 (unreported) to
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buﬁfreés the point that inordinate de!af; caused- by- negligence is
: inexcusableff‘--"-ﬁe--*alsfc cited Tanzania Bureau of =S§:aﬂda‘rds v. Anitha
Kaveva Maro, Civil Appiéc_:ation No. 60)/}8 91’ 2017 (unreported_) m which
Hassan Bushirt v, Latifa }.ukio Mashayo, Civil Application No. 3 of 2007
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(unreported) was cited for the proposition that delay of even a single day
must be accounted for. The learned counsel thus submitted that the

abblication be dismissed w;th costs;

Rejoining, Mr Mwémbéta stated‘ that léhe appiiéant has ne\:rer been
negligent. If anything, he argued, the applicant haé been diligently
prosecuting the case after the first notice of appeal was filed timeously and
after Civil Appeal No. 148 of 2015 was struck out by the Court. He thus

reiterated the prayer to have the present application allowed.

I have dispassionately read and considered the applicant’s written
submissions as well as the authorities cited therein. The Court is asked to
exercise its discretionary power to extend time within which to file a notice
of appeal against Civil Case No. 4 of 2013. The power to enlarge time
within to perform a certain act is bestowed upon the Court by the
provisions of tule 10 of the Rules under which the present application has

been taken.. This iule reads: e R e i e

“The Court may, upon good cause shown, -
extend the time limited by these Rules or by any

- decision of the High Court or tribunal, for the
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-doing of any act authorized or required by . these
ﬁufie_g whether before or after the expiration of
:.tﬁat‘ time and whether before or aﬁ‘er the )‘dofng
of the act; and any reference in these Rules to
any such time shall be construed as a reference

to that time as so extended.”[Emphasis added].

As shown in the bold expression in the section above, the Court will
only exercise its discretion in favour of an applicant only upon showing
good cause for the delay. What amounts to good cause cannot be laid by
any hard and fast rules but is dependent upon the facts obtaining in each
particular  case. As we stated in Vodacom Foundation v.
Commissioner General (TRA), Civil Application No. 107/20 of 2017
(unreported); the case relied upon by the respondent, each case will be

decided on its own merits taking into consideration the questions, infer

alig, whether the application for extension of time has been brought

T

promptly, whether every day of delay has been explained away as well as -

-~ whether there was diligence on the part of the applicant — see alsor * -

Regional Manager, TANROADS Kagera v. Ruaha Concrete
Cém_pany Limited, Civil Application No. 96 of 2007, Tanga Cement
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Company Limited v. Jumanne D. Massanga and another, Civil
Application No. 6 of 2001, Dar es Salaam City Council v. Jayantilal P.
Rajani,' Civil Appiicatidh No. 27 of 1987 and Yusﬁfu Same -and"éﬁether
v. Hadija Yusufu, Civil Appeal No. 1 of 2002 (all unreported decisions of

this Court).

In the case at hand, the applicant has stated that she has been
diligently prosecuting her case ever since Civil Appeal No. 148 of 2015 was
struck out on 17.10.2016. On the other hand, the respondent is of the
view that nothing but negligence comes out clearly in the applicant’s
reasons for the delay to act fimely. Respectfully, having subjected to

- serious scrutiny the affidavit supporting the notice of motion as well as the
submissions of the applicant, I have not been able to see anywhere
showing negligence on the part of the applicant. What is apparent is the

applicant’s diligence to prosecute her case. When Civil Appeal No. 148 of

afresh by lodging in the High Court Miscellaneous Civil Case Application No.
- 20 of 2016 seeking enlargement of time within which to file a fresh notice

of appeal.  That application was not successfu_l; it was dismissed on

06.12.2016 for failure to show- good cause for the delay. Consequent upon

8

2015 was struck out on 17.10.2016, the applicant started the process



that, the applicant lodged in the Court Civil Application No. 70/11 of 2017

as a second bite but as bad tuck would have it, that application was also’

-struck out by the Court on 19.07;2'017 following a successful preliminary . .

objection raised by the respondent. Undeterred, the applicant lodged the
present application on 03.08.2018 in another bid for the second bite at the
cherry. The fact that Civil Appeal No. 148 of 2015 in this Court was struck
out after a successful preliminary objection, and the fact that Miscellaneous
Civil Case Application No. 20 of 2016 for extension of time to file the notice
of appeal was refused for failure to bring good cause for the delay and the
further fact that Civil Application No. 70/11 of 2017 was struck out by the
Court on a successtul prefiminary objection do not, in my view, provide
sufficient proof that the applicant was negiigent.' To agree with the
respondent on this accusation over the applicant will be tantamount to lay

down a very broad principle to the detriment of the applicant and justice.

It cannot be gamsa:d that the fi rst notice of appeal was {imely filed.

As the strlklng out of Civil Appeal No. 148 of 2015 on- 17.10.2016

annihilated the-notice of appeal - see: National Micrefinarice Bank PLC

v. Oddo Odilc Mbunda, Civil Appeal No 91 of 2016 and Dhow

Mercantile (EA) Ltd & 2 Others v. Registrar of Comparnies 4
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+ Gthers, Civil Appeal No. 56 of 2005 (both unreported), the applicant had
1o start the process of appea_{ afresh by applying for extension of time o
| file a fresh notice of appeal. Thus the period éf delay between 17.10.2016
when Civil Appeal No. 148 of 2015 was struck out and 19.07.2017 when
the Court struck out Civil Application No. 70/11 of 2017'prior to the
lodgment of the present application is explicable and excusable. This is
what is termed as a technical delay within the meaning of a plethora of
authorities of the Court — see: Fortunatus Masha v. William Shija and
Another [1997] TLR 154 and Saivaﬁd K. A. Rwegasira v.
China Henan International Group Co. Lid., Civil Reférence No. 18 of
2006, Zahara Kitindi & Another v. Juma Swaiehe & 9 others, Civii
Application No. 4/05 of 2017, Yara Tanzania Limitéd V. Dé Shapriya
and Co. Limited,. Civil Application No. 498/16 of 2016, Vodacom
Foundation (supra) and Samwel Kobelo Muhulo v. National
Housing Corporation, Civil Application No. 302/17 of 2017 (all
unreported), to mentxonbuta few. In Rwegasi'"}é (supfg): formstaﬂce,
the full Court quotea_thia holding. and subscribed to the position taken by a
single Justice of the Court in Fortunatus Masha (supra), the holding, _I

think, merits recitation here:
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"A-distinction had to be drawn between cases
- involving real or actual defays and those such as
t/jé present- one which clearly only. in vé/ved :
technical- delays in the sense that the original
appeal was lodged in time but had been found to
be-incompetent for one or another reason and a
fresh appeal had to be instituted. In the present
case the applicant had acted immediately after
the pronouncement of the ruling of the Court
striking out the first appeal. In these
circumstances an extension of time ougfit to be

granted.”

As an extension to the following, I find it irresistible to quote what
the Court stated at p. 155 in the case - Fortunatus Masha (supra) - in
allowing an extension, the Court observed:

“.. a distinction sfzqdld be made between

cases involving real or actual delays and

- those. like the present one which only

11



involve what can be called technical delays
in the-sense that the original appeal was lodged
in tme .but- the present situation arose. only -
becausethe original appeal for one reason or
another has been found to be incompetent and a
fresfi appeal has to pe instituted. In the
circumstances, the negligence if any really refers
o the filing of an incompetent appeal not the
delay in filing it. The filing of an incompetent
appeal having been duly penalized by
striking it out, the same cannot be used yet
again to determine the timeousness of
épplying for filing the fresh appeal. In fact
in the present case, the applicant acted
immediately after the pronouncement of the
ruling of this “C‘bu‘}f’ sfr/kfngoutfhe ﬁféf appeal.”

{Emphasis supplied].

I subscribe to the view taken by the Court in the above cases. The

o e s Bar

appficant in the present application, having been duiy penalized by striking
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out Civil Appeal No. 148 of 2015.and dismissing Miscellaneous Civil Case -
Application No. 20 of 2016 as-well as striking out Civil Application No. 148
of 2015, the same cannot be used yet again to determine the timeousness
of applying for filingzthe-fresh notice of appeal in a bid to file a fresh
appeal. That was a technical delay on the part of the applicant which
constitutes good cause under rule 10 of the Rules. That is to say, I take it
that the applicant has explained to my satisfaction the period of delay
between 17.10.2016 when Civil Appeal No. 148 of 2015 was struck out and
19.07.2017 when the Court struck out Civil Application No. 70/11 of 2017

prior to the lodgment of the present application.

Having said the above, I would have granted the application and
rested in peace if it were not for the applicant’s failure to explain away the
delay that followed thereafter. No scintilla of explanation has been brought
to the fore in respect of the delay regarding the period between

19.07.2017 when the Court struck out Civil Application No. 70/11 of 2017
| andl=fhe ‘!c’;-dgi;nent- of the present application on (.)3.-08.2’017.. This period of
about fifteen ..days- has not been accounted for. There is not an iota of
explanation in the notice of motion, in the afﬁdayit supporting it, in the
written submissions ﬁ.l:ed in-suppcﬁ)ﬁ:;f the application; not eve:;in the oral
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arguments befor_e me. As rightly submitted by the learned counsel for the
respondent, in applications of 'thisrnature, each and every day of delay
must be accounted 'for. In Hassan Bushiri v. Latifa Lukio Mashayo,
Civil Application No. 3 of 2007 (unreported), the Court had an occasion to
underline the dire need for litigants who seek to extend time in taking
actions within which certain steps could be taken, to account for each and

every day of delay in the following terms:

"Defay, of even a single day, has to be accounted
for otherwise there would be no point of having
rules prescribing periods within which certain

steps have to be taken”.

In the case at hand, as already alluded to above, the applicant has
failed to explain away the delay of about fifteen days from 19.07.2017
when the Court struck out Civil Application No. 70/11 of 2017 to the

- ledgment of the present application.

.. “For the avoidance of doubt, the argumgptwby;th__e learned counsel for .

the applicant to the effect that there are peints of law of public importance

calling for deférmination of the Court, will not change the verdict. The
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points of law referred to by the learned counsel for the applicant are not
ones of public importance. Upon a plethora of authorities of the Court, it is
only a point of law .whic-:h ‘is of sufﬁcien.t significance as to warrant ‘the:
attention of this Court that will sail through as good cause under rule 10 of
the rules. I am reinforced in this stance by the case of Lyamuya
Construction Co. Ltd. v. Board of Trustees of Young Women's
Christian Association of Tanzania, Civil Application No. 2 of 2010

(unreported). In that case it was articulated:

"In VALAMBHIAs case (supra) this Court held
that a point of law of importance such as the
legality of the decision sought to be challenged
could constitute a sufficient reason for extension
of time. But in that case, the errors of the law,

were clear on the face of the record.”
- And the Court wenton: R IR LR

« . .~ . "Since every party intending to appeal seeks to
chalfenge a decision either on points of law or

fact. it cannot in my view, be said that in

N
¥
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VALAMBIAS case, the Court meant to draw a
. general  rule that every applicant  who
: demgnstrate that his intended appéa/ raises
points of law should as of right, be granted
extension of time if he applies for one. | The court
there emphasized that such point of law, must
be that 'of sufficient importance’ and I would
add that it must also be apparent on the face
of the record, such as the question of
Jurisdiction; not one that would be discovered by
a long drawn argument or process.” [E_mphasis
supplied].
[See also: MZA RTC Trading Company
Limited v. Export Trading Company Limited,

Civil Application No. 12 of 2015 (unreported)].

B g WM w U e w - . - R oT CEE L W TR e R

The above said, the pcints""whether the plaintiff and defendant were
parties to anyﬁ contract within thé meaning of the Law of Contract Act and’
whether there was any document fo that effect are not points of law of

public interest. Thus, it is apparent that there is no point of law gf public
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importance that would need the attention of the Court worth granting an

‘extension of time.

In the upshot, it-is my well-considered view i:hat the applicant has
not shown good cause for the delay to warrant the Court exercise its
discretion to grant the extension sought. Consequently, I find this

application wanting in merit and dismiss it with costs.

Order accordingly.

DATED at TABORA this 7™ day of September, 2018.

J. C. M. MWAMBEGELE
JUSTICE OF APPEAL

I certify that this is a true copy of the original.

H. S. Mushi
- DEPUTY REGISTRAR
- COURT OF APPEAL (T
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