S IN THE COURT OF APPEAL OF TANZANIA

* %

5'

]CG MUSSA, J. A LILA J.A., AND MWAMBEGELE J. A !

W e C g

CRIMINAL APPEAL NO. 29.1 OF 2016

| SUNGURA ATHUMAN i emmessbes e e s s . APPELLANT™™ "

THE REPUBLIC.«..cvervcerreseeeeressssessessssasesssassssassesenssenseces :ver.. RESPONDENT
' (Appeai from the Judgment of the High Court of Tanzama
at Shmyanga) . .

(Makani, J.)
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DC. Criminal Appeal No. 21 of 2016
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JUDGMENT OF THE COURT

31 August & agth November 2018
MUSSA J.A.:

-In the District Court of Shinyanga the appellant 'was arraigned for
rape, ;ontrary to secticns 130.(1) (2) (e) and 131 (1) <5f t_he P«enal Code,
Chapter, 1 ’u -@* "‘h\., -Revised Edition 2002 of the: Ldva;fs *@f*""iﬂr;zama The

4

partlcuiars of the chafge -sheet alleged that on a dwers day in March 2015,

~at Upongoji area, wsthm the Municipality of Shinyanga, the app@llant had

sexual.interoourse with a certain “M.J.” {PW1) who then was ten ‘years of

ke W

age. s RS
1



‘The appéilant denied the charge following which™ the prosecution

featured five witnésses and one documentary exhibit {P1) comprised of a

...~ Police Forsi'No. 3. In reply, the appellant had himséif as a sole witness = -

- and, as it were, he completely, disassociated. himself from the prosecutigl_} _

accusation.

At =the héight of .the trial proceedings, the trial Mag’is’crate. was
impressed by the -version told by the -prosecution witnesses and,
accordingly, found the prosecution case to have been established to the
hilt. In the result, the appellant was convicted but, in the course of so
convicting, the iearned trial Magistrate said thus:- |

. 50 the a@cusaa person convicted {5,’5) as per S,

;312 (I ) -of CPA (Cap 20 R.E. .2002) (5/6) arter
- observation of the whole evidence done by this
Court.” 7

Upon conviction, the appellant was sentenced tb a term of thirty

o ety nq VTR B

years fmpnsonment +’~as ﬁ st appecil to the High Cour“ was ‘di:a”"ﬁ‘iSS‘Eﬁ in its |
entirety (Makani, 1), hence . th_is “second appeal which s upon &

memorandum of appeal with a sdpplerhentary memorandum attached to it
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The two memoranda may Conveniently be crystalized and paraphrased as
€ ¥ . ‘ & . E ‘, *

follows:- e a o ; ‘,
.r-::~1ﬂ-»:V-*-"Eh'agta.fa,ﬁﬁe voire dire ‘examination - was..
il}ade@q{;giy cohducted; “
- 2. That there was‘ no proof of age of the
alleged Qictim;' |
- 3. That the case fc:jr the prosecuinn was
B un.dAerniinec-i by | Tcontradictory evidence
fmm its mtnesses, |
4, That the tnal .Mag‘istraté er_red. in
-- predlcatmg the _"convi'ction under secticgl |
312 (1) of the cea; "' | |
. 5. That the PF. 3 waﬁ imprdperlyadduced into
evidence; and

6. That the trlal Mag;strate dld not cons:der

.. At the -hearing Dbefore us, the appg]la;_ntn W@s fending for himseif,
Uhfepfésented, whereas the respondent Republic had the services of Ms,

Margareth Ndaweka, learned” Senior State Attorney, who was being

g w BT ¥

the appel!uﬁt' d':,,fc-z N



“ assisted by Mr. Shaban Massanja, learrfied State Attomey As it turned out

e thé a*ppeilant fully adopted his two memo}anda of appea! but deferred thetr% -

T elaboration to a lat_er ,-;s.._tagef;;sﬁ--need be, after the Subn’-}ISSiORS,;‘Gf-:;;:’th@m,,y,;fig_
.;".r_espond.ent. For her 'part,,Ms."Ndawgk“aM chmenced her address by fully
'supporting the conviction as well as the sentence meted out against .the \
"fappellant. Nonetheless;_ ahead of bur consideration and determination of

o --athé.-f.points of contention, we ‘think it is perfihént to outline, albeit briéﬂy,

the factual background giving rise to the apprehenszon arraignment and

the eventual conviction of the appel!ant

| Our starting point is ~the-evidence 6f tﬁe alleged victim (PW1). The
~withess. mtmduced herself-as a ten yvears aid and, thus, the Caurt had to, |
conduct a voire dire test a‘wead of evewthmg Durmg the exercise, tha
.court_ put to her several questions before maklng a finding to the effec,t' |
-thét she understood the nature of an oath' and PW1 was, accérdingly,

- sworn.
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In her sworn testimony, PW1 told the mal coun’t that she was a
Standard -'IVJ-puPif at Kambarage Primary School éhd:th”at"'she' knew the
appellant as a resident of Upongoji area within Shinyanga Municipality. Her _'

evidence was to the effect that someday in March 2015 she was walking
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* towards home after knocking off from school. Midway, she bumped across

DR R ¥ % , I

: a-‘-fri{andfioﬁ-hers whom we shall henceforth refer as “MT."” As it turned out,

Lo

£ wM'i' wasked. PW1 to 'esc:@.rt- _.hﬁrwt@--‘Up@ngojiw.-itdigwhith‘,.request the ia,tt:e;:.r..,.ar

| _'obl,_iged; MT then-led PW1, to the house of the appellant unto which both

-entered can_cji found the appellant therein. MT allegedly informed the

appellant: “This is the girl,” whereupon the latter we!cbmed the visitors to

1 his :bedroom. According to PW1, whilst there, to her surprise, MT

.-+ undressed her and,' soon after, the appellant inserted h:E-s,manhood'into her

vagina. PW1 claimed to have felt untold pain in consequence of which she

f cried but— :her wailing was discontinued by the appeilant amidst a threat
L that he would stab her. At the end of the unaod!y act the appeﬂant _

| rewarded PWl With some sweets

e _Thereafter,< PW1 -%etur_ned home but she did not disclose what befell

~on her to her ‘grandmother, henceforth referred to as (PW2). She,

however' - told her that she was unwell following which PW2 took her to
Shmyanga Government Hospetai where she was attended Accordma to
PW2, that was on the 2“" March 2015 A little later, on the 5th March 2015
PW2 took PW1 to her schooi where the head teacher pumshed her w1th a

cane for not attendmg school for five days. It was in the course Qf the

- chastisenent when PW1 revealed her ordeal with the appellant.”



A good deal Iater on the 23™ March 2015 the deSplcable eplsode

t- Cok i l?

was eventcally reported to Shinyanga Pollce Station before a woman pollce

Y r?'ﬁ ‘i:{m.jn

Constable (PW4) Soon after PW1 was presen{ed to a medrcal oﬂ‘"cer.
Whom we snall smply call (PWS) of Kambarage health Centre for medlcal

exammatron Havmg examined her, 'PWS found the gemtal organs of PW1

to be in order wthout any bruises or tears. The lrtl:le g:rl was however, '
without the hymen and the medlcal officer formed the opimon that PW1

had been exposed to sex several times. Accordmg to a detect!ve Corporal |

. simply named as (PW3), the appellant was apprehended in Aprll 2015 after

havmg bumped across a relative of PWI With thlS detall se much for the‘

version vvhfch was un\reued by the prosecutxoa Wit essesdumg zdze trral It

Y -
-

- is, perhaps,: pertrnent to observe that save for ‘PWS the evudence of all the_ |

prosecutionfwrtnesses ‘was not, at all, tested by t_he.appella_nt-ln cross-

examination.

We have alr-eady mtlmaued that the appellant gave sole testsmony ln

R e o

which he completely dlsassooated humself from the prosccution accusatlon

. .. His account was to the effect that on the 8“*“*April 2015 he was confronted

,.by two persons while having lunch with his patemal uncle and famlly

o= e $_l" P
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' Those i:wo fold hfm that he was requtred at Shmyangc: Poace Sl.al.i()ﬂ He
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heeded to the call and, upon reaching there, he was, to his surprise, "

Lo . ; E 3 P *

~implicated by the rape accusation+of which he knew nothing about. That_ oy

concluded -themappel‘lant’s.;veréien of the accusation against him. .

We have already indicated the extent to which both courts below
were impressed by the ver'sidn as told by the prosecution witnesses. Again
as we have hmted upon Ms Ndaweka commenced her address by

supportmg the conv:ctaon as we!l as the sentence meted out agamst the: .

‘appellant. To begin wzth,"she;'nevertheless, conceded that the learned -_trzal

‘Magistrate wrohgly -predicated'ithe conviction under 'set:tion 31 2 (1)' of__' t_ﬁe_ '

CPA i lieu of the provision under which he was charged with. The learned

State Attorne ‘f Was hevvem:r qt%'c%f to ':"EjOiﬂ that the sher‘“c«cmmg -did ﬂot Lo

occasxon any miscarriage of Justuce and was, to that extent curable under

sectzon 388 (1) of'the 'CPA," As regards the appellant’s other'pomts of

-grievance, Ms. Ndaweka approached them generally and submitted that,'
- on the whole,"the eiiidence ‘was ovthelmingly agains’t the appellant aha

" Tleftno deubt that he, indeed, cemmift_ed ?:he offéﬁée charged.

As fhe learned Senior State Attorney concluded thus, we intervened'
to enquire from her as to whether.or not the failure to feature MT during. ...

the .trial either ‘as ansabettor or a witness could prompt_ an adverse
7
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& transaction in‘ question, are vital and: able to testify to material facts. If

- inference being drawn against the prosecution. To this enquiry Ms,

& ’ € 5 * ) *

‘Ndaweka conceded that an adverse inference may, indeed, be in the offing

sy and, in fac:t our intewention ;completelyﬁdefai!ed the learnéd,.SeniQmState .

i B

Attorney to the extent of refurbishmg her earlier stance by not support: ng -

the conviction upon a second thought

Speakfng of the rule on adverse inference it is not quite- the

-obligation of the pmsecutlon to call a superﬂuzty of W|tnesses On the

= contrary, the prosecution lS expected, as it is, indeed, in the .best mterests_
<o justice, for it to always be concerned With the shortening of trials. Thus,
“where in.a particular case, an 1nc:dent is deposed by a large number of

mtness¢s the nen-fe_atf f-rma in court Gf some 0‘;” the ww@sses cmu! n@t- 2

{

“be taken as a cause for disbelieving the pfosecutton version. Nonetheiess,
. facie duty to call those witnesses who',"' from their connection with the

su»h Witne'ses afe Wlthiﬂ reach but are not ca {ed Without suﬁ’ cient feason

being shown, the court may draw an mference adverse to the prosecution

{See — Azizi Abda Iah Vs The Republ:c [1991] TLR 71)
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woadtet,

e athe general and well known rule is that the prosecution is under a prfma o



In the matter at hand, there was no telling-whatsoever from the

: prosecutif?n,-7-i“letz-‘a!one' a sufficient one, as to why it-didvnot feature the

- areferred 10.MT either as an abettor.to-the:crime. oras.a witness. As it were, «~

-+ -MT outspokenly featured in the testimony of PW1. If the prosecution was
. not-minded to employ her for use, the pfopér approai:h would have been

to discard her at the closure of its case ‘and offer her to the defence. As

T that:was not done, an adverse inference is, indeé_d,- in the offing and, we

o are afr'aid to say, the same throws into doubt the entire account of PW1.

As fate would have it, the absence of MT is ﬂOL the only disquieting

aspect of the case giving -rise to thxs appeal It IS evxdent from the tnal |
Rt cou*t 3ddgmen that the :Iears_'aed Sem_or Dts_mct M‘aggstrate did not, at all,

'j_kconsader;-\.-.;the, defence - version ahead of his - dec_ision to uphold the

"t prosecution version without more. That was the judgment which was

- upheld by the High Court which fell into the same'tr_ap of not considering
P the._.épp;ellants defence. As it turns out, in his fourth ground of complaint, -

~the appellant criticizes*both courts below for turning a blind &ye t6 his, -

- defence. |

It is now settled that failure to consider the defence case is fatal with

“'the effect (jf“”ﬁ?itiéting a conviction (ée-é,“ for instahte;”iiiﬁckhart — Smith

' Vs Republic, [1965] E.A. 211; Elias Steven Vs Republic [1982] TIR

G



313; Hussein Iddi & Another Vs Republic [1986] TLR 283; and the

& 4

unreportefd (5riminal.-App‘ea!-?ﬁo. 19 of 2010 - sza Patrice Vs Rép;;lblic.) g
o -With-*bh"e‘ifdret_':jb%ng shortcomings in minﬁ,- we'aré"c‘idﬁ?sfré.iﬁéd‘to allow
~the. appeal:-and-held .that it is unsafe to sustain the convietlion"lof"the
appellant. The same'is, accordingly, quashed just as the resultant sentence
is set aside. As such an order will suffice to dispose of the a.pp_eal, we need
-1 not belabor -onrthe other complaints raised in the a_ppellant’é memoranda.
In the end result, we order the appellant’s immediate telease from prison

. custody unless he is otherwise lawfully held.
. DATED at DAR ES SALAAM this 20" day of September, 2018.

K. M. MUSSA
JUSTICE OF APPEAL

' S. A. LILA
JUSTICE OF APPEAL

‘s J. C. M. MWAMBEGELE
F s JUSTICE OF APPEAL

I certify that this is a true copy of the original.
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