IN THE COURT OF APPEAL OF TANZANIA
AT KIGOMA

(CORAM: WAMBALLI, J.A., KITUSI, J.A. And KENTE, J].A.)

CRIMINAL APPEAL NO. 216 OF 2021

ALFREDY KWEZI @ ALFONCE ........coicivniieminesinnsinsiersnnse APPELLANT
VERSUS
THE REPUBLIC .....cooviimiiiiniiniiiiniisnssssnsieinsssssesanss RESPONDENT
(Appeal from the decision of the High Court of Tanzania
at Kigoma)
(Matuma, J.)

Dated the 8" day of April, 2021
in
Criminal Sessions Case No. 1 of 2021

JUDGMENT OF THE COURT

1C¢™ & 16" June, 2022

WAMBALI, J.A.:

On 8™ April, 2021, the High Court of Tanzania sitting at
Kigoma delivered the decision in Criminal Sessions Case No. 1 of
2021 in which it found the appellant, Alfredy Kwezi @ Alfonce
guilty of the offence of murder contrary to section 196 of the
Penal Code, R.E 2019 (the Penal Code). Ultimately, the appellant
was convicted and in terms of section 197 of the Penal Code, he

was sentenced to suffer death by hanging.



It was plainly laid in. the particulars of the information
presented before the High Court that on 15% day of November,
2018 at Mgwanda “B". Hamlet within Kakonko District in Kigoma

Region the appellant murdered Godfrey Ndayate.

Essentially, the prosecution case was supported by the
eyidence of svi>'< witness’es, namely, Anatalia Thomasi (PW1),
Laurencg?‘géaspe’r (PW3), Bigilimana Francis Mapigano, a doctor
(-P\Nél), Insp'. Kisu A. Mwaponoo (PWS) and G. 3226 DC. Cretus
I\lgonyani (I$W6). In addition, the postmortem Report and sketch
map of ‘the ¢rime-scene were tendered and admitted ds exhibits

P1 and P2 respectively.

_ Brlefly, at the trral 1t was the evrdence of PW1 and PWZ
that on 15th November 2018 at about 20: 00 hours they
W|tnessed the appellant and one Llnus Ngowe (not part of the
trral and thlS appeal as he allegedly escaped to an unknown place
to date), attacking the deceased with a bush knife (panga) at his

home.

. Partlcularly, PW1 testlf ed that on the fateful date and
mc.teual tlme she was at her home sleeplng when she heard a

bang and when she woke up and came out towards the srttmg
-



room, whrle standmg at the back of the door she saw the
appeIIant (her nephew) and Llnus Ngowe cuttlng her husband
with a panga at the sitting room. She testified further that while
standing about five paces away, she managed to see the
assailants clearly and identified them by the aid of a solar light
fixed on"th:e roof whose intensity was high in what she described
in ’Kis’w,—a’-‘ﬁi‘i‘i"‘ég “ilikiwa na mwanga mkubwa sana”, PW1 allegedly
Witnessed the incident for about 4 or 5 minutes before she came
out of the room and ran to the neighbours for hélp and when she
retisfned at the' hose, shie found the deteased iaying down dead
and the assailants had fled.

PW1 also testlﬁed that before the |nC|dent on 10th October
2018 whlle wrth her deceased husband from the market to thelr
home the appellant mvaded and cut them three ttmes wrth a
panga and was arrested and charged in court‘ convrcted and
sentenced to three months conditional discharge. Besides, she
stated the conviction and sentence was in respect of the assatilt
of hér husband as on her part she decided not to pursue her case

against the appellant. During cross-examination she testified that



prior to the assault-and the deceased’s death she had a land

conflict with the appellant’s father.

PW2, the daughter of the deceased, gave a someWhat
sirh‘ilar story that she witnessed the appellant and Linus NgoWe
cuttmg her late father outside the house where he was seated
However, for her part before the incident, she was in the kitchen

§>} 5! no- '. .

\rvhlch is a building separate from the house cooking when she
heard people murmurlng When she “came out, she saw the
abpellan‘t who threatened her with a panga. ‘She ‘nevertheless
Ia‘tertv\":hiléf standing about 3 paces from the crime scene, saw "the
assailants attacking the deceased with panga, and t‘h"at she
managed to " identify them including the appeliant, her Cousin
beifig aided by the moonlight and solar light. She did not
However describe the intensity of the light at that particular place
a8 the déceased sat outside’ the house. ~Following ‘the incident,
P2 was also afraid and ran fo the neighbours for help leaving
the ‘assailant dccomplishing their 'u”nIanuI' act, and ‘When ‘she
came back in"the ;Edmpahy of neighbours, she found her father

dead and the cqurlts had run away



PW3, PW5 and PW6 were among the persons who arrived
at the scene on that fateful ni‘ght and found the deceased dead,
with his neck almost completely chopped off. According to their
testimonies, they were informed by PW1 and PW2 that they
managed to identify the assailants and loudly named the
aobellant “and Linus 'Ngowe, the Hamlet Chairmari 'who'had
already “caped. ' PW5 in ‘coml'oany of other police officers took
the body of the deceased to the mortuary at Kakonko hospital
and’ in’ the morning of the next day,u he proceeded’With the
investigation, recorded the \Nitnesses’ statements and drew the
sketch map of the scene of crime. PWS aiso tried to trace the
appellant “and’ Iiinus" Ngowe ' at 'their homes biit they were not
there, and he stated that the latter had edcaped and was at large
up to the time he testified at the trial. |
o Notably, in a bld to explam the contents of the sketch map
(exhlblt P2), PW5 testlfled that the deceased was OUtSlde the
house at pomt A where he was seated and Iater taken |n5|de the
house smtmg room at pomt,B and after the assault he was' taken

outs:de at. pomt C PW5 descnbed the distance between point D,



further through exhibit P2 indicated that Jovaness Godfrey
witnessed the crime from point F and saw the appellant at point K

running from the scene of crime.

" PW6, (the investigator) essentially. agreed with the evidence
of PW3 and PW5 in respect of gomg to the scene of crime, taklng
the body of the deceased to the mortuary and that the appellant
and u;ﬂf Ngowe were mentloned by the relatlves of the
dereased (PwW1 and PW2) to have committed the offence. It is
PW6- 'who testified that ‘he ' arrested the appellant on' 30t
November: 2018 at Kibohdo District Court wheré he had goné to
attend the hearing of his criminal casé though_. he did not know
where ‘he 'came from' as he ‘had traced him at his home in vain,
l-'l'f)"l/vefve'r', PWi statéd that after he interrogated 'the appellant, he
defled to have commited the heinous offence on the’ fateful
date. PW4, ‘a doctor who ‘examined the body of thé" de'cease‘d
aiid filled the postitiortem report (PMR) which was tendered and
sdmitted as exhibit ' P1 confirmed that the ‘deceased was
l:dti:hered “and ‘His head almost chopped off his corpls. He

described the cause of death. a"s;‘[ntiltiple' severe cut wounds.



In short, the substance of the prosecution evidence was
that the appellant murdered the deceased on the fateful day with

malice aforethought.

. On his part, the appellant defended himself ‘with the
allegatlon (as DW1) and sought the support of two W|tnesses
namely, FranCISco Gombo (DW2) and SIkIllza Franusco (DWZ) He
testlfled%tﬁhat .Jat{zthe materlal day and time 'he vygs at hlS
grandfathers (DW2 ‘s) home together with other relatlves
Ntezimana,'Baliyahunda, Keka, Sikiliza. While there' at’ around
z‘d‘:"Od”Hqu'ré; they heard an ‘alarm (mwano) which was Taised
signaling that something bad had occurred in the Hamlet, and
thus they all deCided- to 'go wWhere the' alarm was heard, on’lyf'to'
léarn that the deceased was murdered’and they were accused’ of
killing hi‘m.‘

Indeed he testlf‘ ed that whlle they were walklng towards
the stene they met one Kasrndl Godfrey, ason of the deceased '
who started to attack them and |nJured S|k|||za As a result they
ran Lo save thelr llves and went to the V|Ilage Executlve Ofﬁcer
(VEO) home asklng for and they were given a letter allowing

them to take Sikiliza to" hOspitaI for treatment. "‘"‘The"appellant

o



emphasized: that:"his family éscaped His- home as they ~weére
fearing to be attacked, and that he did not flee out of the village
dh_ti_lﬁWhen he was arrested by the Police. He ma_intai‘ne'd that he
d|d not harbour any grudge with the deceased family despite the
co::ntlict which existed between his late father and that family. He
dlso adm1tted to haVe 'been arrested and charged in conhection
W|th assaultmg ‘the ‘deceased and PW1 but was granted bau by

Klpondo District Court where he _usually attended the hearlng ?of

the case.

DWZ and DW3 essent|ally assoc1ated themselves W|th the
appellant’s testlmony that DW3 was attacked and they obtalned a
letter from the VEO and went to hosp1tal Generally, the
appellant therefore categorlcally dlsassoaated hlmself from
commtttmg the offence of murder on the fateful date.

‘ At the helght of the tr|aI the Iearned trllal‘ ]udge who
oreflded over the tnal w1th the a|d of two assessors evaluated the
ewdence for both 51des and found that the defence had not
ounched serloos noles hln the prosccutlon case and thus
dlsbelleved it He patently found that the appellant was properly
identified ‘at the‘scerie‘of«"crime”by P.Wl arid PW2 ‘whose eVidence

3'.



was “‘supported by PW3, PW5' -and PW6. Eventually hé
afﬁrmatively found that the case of murder against the appeliant
-was p:oved to the hilt. Consequently, he found the appella.nt
guulty, convicted - and sentenced him to death by hanging as

|nt|mated above

' The F ndmgs conV|ct|on and sentence of the appellant by
.lg"v'f '..:,, 5 ~, ; AT “V"%' .
the tr|al Court has serlously dlssatlsf" ed h|m hence the mstant

appealﬂ m "WhICh the memorandum of appeal compnses of three
grounds of complalnt which were wholly adopted by the counsel
aSS|gned to represent him at the hearing.

The heanng. of the appeal proceeded m -the pres”ence‘ of the
appellant ‘ln person and hlS advocate Mr Sllvester Damae
'Sogomba whereason the adversarySIde, Mr Shabanl Juma
Wassan]a and Ms. l—lapplness;;_ze;(lel Mayunga learned Senlor

state Attorney and State At“orney, respectively entered

appearance 'for the Tespondent Republic.

Before the commencement of the hearina, it was
unreservedly agreed that the thrust of the appellant’s appeal lies
on the question whether the prosecution proved the ‘case be_yohd

reasonable doubts.



Submitting in support of the appeal, Mr. Sogomba'argued
that the prosecution case was not proved to the hilt, t)ecause;
one there are contradictions in the evidence of PW1, P\lVZ an“d’
e)(hlblt P2 regarding the exact posntlon where the deceased was
allegedly assaulted He explained that whlle PW1 stated that the
assault was in the S|tt|ng room 'PW2 testified that it was outslde
the'hous’e‘*sl‘*"BeSIdes, he ‘argued, accordlng to- the evldenee, of PWG
Shd et PZ," the “deceased was' taken’ from’ ‘outside and
é:ssa?UI't_ed"ins'ide':'thé' house and iater dragged outside Where the
body “as “found “laying ‘down.” He this.- Submittéd ‘that’ ihé
Sritradiction werit to the Yoot of the case s the twomtnesses,
t”hats is, PWI and PW2 were on different’ places, ‘and thus it was
difficult to COnc’ludem"in which place the de'ceasecl"'was attackedby

the aseistants T

) Two that the |dent1f|cat10n of the appellant at the scene of
the crlme WhICh was. aIIegedly made by PW1 and PW2 was not
watert|ght Though the Iearneo advocate d|d not dlspute tnat
accordmg to the record of appeal the witnesses and the appellant

knew each other as nephew and cousm respectively, he forcefully

suo_m|tted that thé c0nd1tron at the scene “of crlme waé’ not



fa\'/'orahle' as both of them were under great fear to the .extent of
ﬂeemg away Iivmg the attackers and the deceased. He also
argued that tne few minutes spent at the scene, that is, 4 o: 5
rmnutes and 10 minutes for PW1 and PW2 could not have
enabled them to. properly ldentlfy the assallants Indeed he'
stated tnat the d|Stance of 5 paces and'3 paces for PW1 and PW/_
respectlvely from the attackers described’ by them, Wasldoubtful
M Sogomba also submltted that though PW2 stated that she
sawz th‘e 'appellant and “Linus Ngowe through the"ald‘of the
where the solar llght Was placed and its rnten5|ty BeSIdes hc.
added the intensity of the moon light was not” aiscld'séd“’p‘;i W2
lééviﬁ“g’*déiub‘"c on’its ’rféliébﬂi'tﬂr * He also ‘argued that whils® PW1
testlﬂed that the’ solar Iight was inside the house it is not cIear
whether it 1§ the same source wmch &nabled PWZ to ldentn‘y the
assallants as sheldld not’ dlsclose lf another-solar Irght bulb Was
’placed olitsidé the house Thus elymg on deusmn of the Court
ih'HaSsan“‘Said v ' Thé"Re‘publuc, C‘nmmal ’Appeal No. 264 of
2015 (Unreported) at’ page 6'he argued that the moon Ilght coulc

not have assisted PWZ to |dent|fi/ the appellant and another amld

the'feartand fack of explanat-lon on‘ |ts'|nten51ty on the partlcular

RELES



day as it really. dependent on the weather. To this end, the
learned advocate concluded this point by arguing t_hat the t:riteria!_ :
féfr.,vieual identification set by the Court in Waziri Amani v. The
Repuhllc [1980] T.L:R. 250 were not fully met as’ the
iderltiﬁtation .of the prosecution eve witnesses was not Water

tight. -

.;rhirdly, Mr. Sogomba arqued that the defence of the
appellant whlch he belleved threw doubts to the prosecutlon case
and had to be resolved in his favour was Ilghtly consrdered by the
trlal court and wrongly re]ected. He malntarned that the story of
the appellant,-that he heard the alarm and was on the way to the
scene, But:was attacked' and ‘thus ran“to resclie his lifé Vi
sufficient to alert the ‘trial court to critically scrutinize the entlre
évidence in ‘the Fecord and come to’ the conclusion that the
appeliant was fot ihvolvad in‘eomimittiig theGffenice 6f irder

on'the 'material day.

In thls regard the learned advocate faulted the trlal Judge

-

1.
e

for drawmg an rnference from the prevrous conﬂlcts between the

appellant’s and deceaseds famlly and the accusatron of the

PRI
L,

assault whose case was pending at Klbonclo DIStrICt Court LO
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conclude ‘that thé- appellaht” must have been ‘the oné“who
éﬂssaulted the deceased t_o’Jacco‘nj'plish the desire he had irirende'd
g?eyifoﬁ_sly. In the circum;stances, Mr. Sogomba prayed that-;'t_'_he
appealbe allowed on the contention that based on the evider_rlfce_
on record, the prosecution did not prove the case ag'ainfst‘ the

appellant beyond reasonablle doubt:

In ""r-es‘ponse, Ms. -I:VIayunga . catégorically regiStefed the
respondent’s stand to oppose the appeal on the contention tr{ar
the case for the prosecu_ti()!n was proved to the required standard.
Basic;illik, she stood firm [in _support of PW1 and PW2 'on the
argument that their testimonies were not contradictory as earh
stated ‘what ‘she saw wrth regard to' the” ihcident " and the
invOl'vem'e'ht of ‘the ‘appella'ﬁt and Lihis 'NgoWe 'baSed “on "t!;e
position €ach stood at thé 'scéne of the crirfe; She arguéd that
whiie PW1 was at the ':Béckdddri‘- Iookmg ‘at’ What transp ired ‘at the
sitting room, PW2, was ati'the“kitc:héh cooking afid went outsidé,
witnessed what transpired| outside the house where the déé’eagéd
initially sat, "".beicorfe,"fhé's‘r""ﬁtc')rth' ran’ é'\rvé;i‘ from the scerie to'seek fhe
.netghbours assrstance Indeed she argued that the evrdence of

PW5’ SUpporte'd‘ that” of" LWl and’ PW2 that” theré "vas blood

13



obutsidé and- inside the ‘House where the deceased was-attacked
b\;/ the assailants. She'therefore maintained that there was h‘o

contradlctlon as alleged by the appellant’s counsel since eacn

thness stated what she saw on that particular day, the bottom
ltne oelng that the appellant and Linus - Ngowe attaf'ked the

deceased by panga and Caiised his death. *

aém:l L L T T L, e
Wlth regard to |dent|l'" catlon of the appellant Ms Mayunga

r
H g w .

araued that though there lS no dlspute tha‘" the |nCIdent occurred

IO

at nlght PW1 and PW2 fulIy :dentlf ed the appellant and Lmus

-y .l-,

Ngowe at the scene . of cr:me by the ald of solar I|ght and

‘N'. -
-" :u.v

moonllght whose :ntenslty was unquestlonable con5|dermg tnat
dlstance wherée they s_tood bemg‘ five méters and three meters for

PWIandPW2 spectely |

The learned State Attorney submltted further that the

pos5|b|l|ty of mlstaken fdentlty wac fully ellmlnated because tt‘e

: »ff, . . Lo f'l

appellant and LII"IUS Ngowe were well l’nown to PW1 and PWZ c.s

',"!‘ .
.

relatlves of the rormer and that they .reSIded in the same wllage
WI"h them Sne ad«ded that the fact that PW1 and DWZ
mentloned the appellant and Lmus l\!aowe to PW3 PW5 and PWG
som aﬁ:er the :ncrdent adaed credence to their credlbll:ty that

EV



.......

she argued that the- appellant did not contest the fact that PWl

_and PWZ knew him well as he sa[d so in his defence and dIG not

cross examme them -on the respective fact Ultimately, " she

-submltted that, the cond|t|onc for proper identifi catlon set out tn
several decrs:ons of the ‘Court |nclud|ng Waziri Aman v The
..'Repub!i'ér(SUpra) ‘and’ Chacha Jeremla Murimii andi?Anothei
V. The Repub!nc, Criminal Appeal No. 551 of 2015 (unreported),

amono ot"rers were equally met.”

Respondlng to the complalnt that the tnal Judge o:d not

consnder properly the appellants defence she submltted that the

DU
SE

' “-_'o‘ --u\

: contentlon is unfounded She made reference to the specn‘“ c part

v v‘:-
A4 R A 4':-'“.1

o: the reasomng and f[nd[ng of the trial ]udge in WhICh he dealt at
Iengths wrth the ewdence of the appellant and. found that I’C was
wantin'g 'b“‘éca’use’" of the 'appar_ent" contradictions ’betwee'n' h‘im' ar_'rd
i wtedldnotraseanyrs doilbt to the piosecution
jcés:é She added that the trial Judge properly rejected the
appellants defence of a//b/ in WhICh he had alleged that on that

'materl'al -'d_ay he was 'not _"at the sce‘n‘e- of crime.”

15



Moreover, Ms. Mayunga strongly opposed the appellant’s
cou*rsel algument that the trial Judge was greatly mfluenced |n

hlS deasron ln whrch he convu.ted the appellant based on the

prevrous allegatlons that confronted the appellant aga[nst the
deceaseds family, |nclud[ng the pending criminal case before

K|bondo' D|str|ct Court‘.

PR ,‘ Y e :"\", :- "-',5: v l,l' oy Lo ' ‘., A n ..-'*-
maf; ’35} S IR SRR .,.ﬂlv D

in short the Iearned State Attorney strongly and splrrtedly
_defended the l'" ndmgs leaomg to the conwctlon of the appellant

by the trlal comt and the ultlmate sentence hence she urged us

to dlsmlss the appeal in |ts entrrety

Havrng heard the submrssrons from the part|es the cruC|al

rssue for the determlnatlon at thls pornt |s whether the

Lo . '.'f',ff. 'x' 'i.

prosecut[on case agamst the appellant was proved to the requrred

:..133 TeTd

sangarc.

We W|sh to begln our dellberatrons by alludmg to the settled
posrtron that in order to prove the case of murder under the
pro:Jrsron of sectron 196 of the Penal Code the followrng elernent
should be establlshed »One that death was caused to the
deceased person; two, that death was Lnnatural three, that the

death’ was caused by an un.awful out or om|5510n four that it was
116



the accused person who did the unlawful,act.or omission leading
to the death of the deceased; and five, that death was caused
wrth malice aforethought, meaning that the accused intended to

catisé such death or grievous harm.

ro apprecrate the delrberatron whrch wrll follow shortly, we

deem it approprrate to reproduce fully the reasonrng ano the
- : "M’ “"‘} A :“ ' h .r'*é\k e
ﬁndlng whrch was made and reached by the trral ]udge rn respect

of the gur!t of +he appellant It |s noted that in- the process of
e\,aluatrng the prosecutron evrdence and before considering the

defenc‘e’ evidence the ‘triai judge‘ "state‘d':—'

T am aware tnat PW1 and ner deceased husband
e surwved a murder attempt Just fi ve days pr/or tol
W the /nstant cr/rne rn which the accirsediwas: alléged™ «
S () /‘Jave been among.. the companion. to Ser/era( s
: otners but tnat /s not. the case. before me. And |
‘Weven di Wou/d na ve o coz,sljer /f the same would
an/y be corroborat/ve ewdence aqa/nst tne accused
that /re had /ntended z‘o il PW; and ner husband
but on /7/5 unsuccessfw /7e rearranged and r”na//y
succeeded to rnurder DWJ 5. nusband .on
13/11/2018 _/ust few days a/i‘er tne f‘rst atz‘empr
7'/7/5 5. because PWJ cou/d noz‘ on/y Wa/t cr/mes r‘o

befa//en /7er to /ncnminate tne accused 7'/7at

517 -



mearis in the absenceoﬁ crimes..committed against
her. the accused /5 not fabricated. It does not click
a "reaslonab/e mind that a person intending to
fabricate anothier would wait to be victimized in a
'crime as if he or she is aware of the nature of the
cr/me and its degree. And If she or he will service

tne cnme g

it /5 . und/sputed fact - that the deceased d/ed
bﬁa;;/& {0k tne presenre ‘of PW1 -and PW2; the. twe
Withesses -were: sno‘cl(ed and ran’ away-unaer this
Woity sitiation, “ft " is unexpectéd” that arn Féye
witness -to’ such’ g brutal” killing conéd. qwc/(/y
mem()r/es of /7/5 or her historical enemies, qwc/(a/
make a dec15/0n as Wno ~among. them shou/d be
erd and /mmed/ate/y name h/m to tne peop/e
Wno respondent fo tne crime,, f nad t/me fo
observe the/r demeanor tney were respond/ng to
fne quesnons at the exam/nat/on n. Cn/ef ana’
dur/ng cross—exam/natlon mn a manner that
per.-,uaded not on/y me but a/so z‘ne two /ay gent/e
assessors tnat tney Were speak/ng noth/ng but
on/y tne truth I tlxerefore rule that PWI and
PWZ were Wla‘ness of truth credlble and
rel:able, I Irave 70 any; good reason and ar
even cogent one for naf bellewng these

w:tnesse.a. ] f”na’ tnem to have proper/y

FA

ATy .



Alfonce . in; compan/on of anot/zer stabblng the
deceased person to death. That be/ng said, I find
tbat the evidence of PW.: and that of. PWZ could
? 'even stand /ndependent of the other ewdence on
'rerord and either of it couid sustain conviction of
the appe//ant ever if it would have been the on/y
f—wdence on. record prowde that I Wou/d nave
Warned Ay se/f of the danger to re/y on t/7e

e
€V/

-,.,1

gnce of a 5/ng/e W/tness as ft was /7e/d /n thé:
case of Ahmed Omaﬂ v The Republ:c Cr/m/na/
Appea/ /Vo 154 of 2995 Wh/ch quoted Wll'/?
approva/ t/7e decrszon /n case of Aml Phalen I/.
State af Assam 1.9.93 A[R 1462 W/7/c/7 he/d as
follows; |

PR
.

A con viction can be.based on the: test/many of
~a smyie eyer Wftne's's “and ‘theré-is no ru/e of
“faw or -evidence w/ve/z _says -to- the “contrary

- providéd: tﬁe'ieo/e eye witness prssed ‘:’th‘e -test
“EHOF relability” in: basmg ‘conviction- o his

"4 testimony alone.”

" Blen thotigh and as-rightly observed.- by ‘thé
assEsEOre;: the sevidence of PWI and ‘PW2: gat’
corroborated by that of PW3, PW5 and PG,

| '7'/7e t/7ree W/znecses s.',pra arrlved at t/7e (:r/me
scene /n t/7e sa'me n/gﬁt they authent/cated
t/le ava//ab///z'y 01‘ solar light dﬂd the moon //g/n‘

RUERE
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as well; . so; does.. DW3. the.. accuseds. {?Wﬂ'
witness., The identifying witnesses namedi the
accused to.the m instaritly to have been among_
the assa//ants The accused disappeared from ‘
the V///age and that is why he was not seen
soorn after the crime desp/te of being traced by
: the v,//age auz‘hor/ty as tesz‘/r” ed by t/7e w//age
-vcf;a/rman PW3 ]'ﬁe averment of the accused
3/7at /7e Was /n the V///age throuqhout is not
_' z’rue. 7'/715 /s because /7e h/msezf adm/tz‘ed l’“/7az!“
/7e Was /ndeed traced by t/7e loca/ authar/ty
and the po//ce from the f‘ rst day af t/?e cr/me.
]f he was rea//y /n the w//age and aﬂrd not
-comm/t t/7e oﬁence ar the know/edge that /7e
-Was accused and fraced one Wou/d expect /mn
.to have surrendered hzmse/f Even tﬁough /7e
.was not arrested /n the w//ane' but /n the
: dﬁerenf D/str/ct az‘ Mbondo as. ﬂg/?t/y obseﬁ/ed

by MS Mwam Wa Ramadhan/ /a y asses.sar

ll\fter"f'ift‘ﬁat deltb on and fmdmgs the tial ]udge

consndered the appellant’s defence and d|sbel1eved lt for being a

fabricateq.ﬁtor\f--.-;

Adm'ttedlvthough hetﬂal 'J‘Hdéé_.,,c_iéa!'t' fw_ithffﬁé' appellarit’s

’ fos

defence at a consuderable Iength |n which he found that there

-"."‘ i ‘~'. i ...Lef.‘ A . Sl

was contradlctlon.-, between htm and hlS w1tnesses namely DWZ

i 20



and DWJ concernmg what transplred when they allegedly

Vv

responded ‘to the alarm and who they met on the way to the

scene and also rejected the defence of allbl baSIcally, he started

"'by dlshellewng it before he embarked on the respectlve analys:s

'Partlcula ly, at the.very begmnmg he stated thus:

'Y ‘have carefu//y gone through the defence

& .
ATS‘”

#ewdence and du//y consxdered /t s however
‘?dlsbe//ez/e t ]ust fike-my: two assessors- Ifind"
. the. defence of evidence.of the accused.to have

,been ﬁabr/cated story This is. because the
;accused contrad/c'ted 50 mucﬁ wrth his - own

witnesses in ying to establish the ali..,

Notably; after the said evaluation’ of the defence evidence

R

the trial ]udge concluded as follows L

" iherefore’ concur with my “two /a/ assessors
that* “the- prosecuﬁon (ase “has ‘been proved
be*yand reasmab/e doubts aga/nst the accusea’

. P’EfSOH»
R | & lS the -above: reproduced - reasoning and ﬁlhdings of the

trial court that has greatly attracted the Cl‘lthIsm from the

appellant"‘ ad\'ocate Onv thc contrary, 1t was fully c.upported by
the respondent’s Republi'e«counsel; ~~It’-arsfcommon-= krlo‘wledge, and
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as”ackrbiwiddged By the trial juicige " his udgmént, the siibjéct
ot.this _appeal, that the prosecution side has the duty to prove the
Lharges agalnst an accused. person beyond any reasonable

doubt.J and that it is not for the accused person to establlsh hIS

mnocence Adclitionally, the responsrblllty never. Shlftl throughout

On the -other hand, while it is apprecrated that the
monopoly of assessing the credibility of a_ witness !resrs on the
trial court, this duty can also be exercised by the ap;‘»pella'te court
where it is demonstrated that the trial cou'rt»‘rntsaioozreih_enqe;‘c!\the
evidence on record. or wrongly applied the law hen.cé coming to a
wrong conclusion causing. miscarfiage of justice. = For this “starice
see thé decisions of the Court i Jiima Selemani @ Patlo’ &
Another v. The Republic, Criminal Appéal No. 283 of 7013
(Unreported),” Diréctor of Public’ Prosecutions . “atfadt
Mfaunie Kaviawa [1981] TILR'149.

Besides, this being the first appeal from the trial High Court,
the Court is vested with power to re-appraise the evidence and

draw inferences of facts as prescribed by rule 36(1)(a) of the

I ainzania-LCourt or Appeal Ruies, 2009 (the Kules).



In. determining "this appeal, we intend ther'efo're to re-

aporaise‘the evidence on record to ascertain the ﬁn'di'ngs and

v, -
e

conclusion of the trial court.

a.-.' ;""Wrth regard to the ewdence of rdentlf catron we think rt rs

[
iy

approprlate to start by relteratlng the prlndple enunaated 1n an

unbro=<en chaln of decrsrons of thls Court lncludmg, Wazrr:‘
Amami:n'rhe!%epubllc (supra) and Raymond ?rang: v. Thef
ﬁeoubiuc [1994} T L R 100, that before a court can found
COﬂVId.lon basmg on vrsual rdentrf‘ catron such evrdence must be
Watertlght so as to remove tha' possrbrhty of honesty but mlstakén
|de'1t|ty Tn such cases “thé court is requwed to C,on5|der,' arnong
otners, the followrng matterS' one, the t|me "the wrtness had the
a%. used undel observa’uon, two, thé” drstance ‘at Whlch he
obser’ved hirn"‘thre‘e, ‘the conditiohs in Whrch '-‘such 0bs‘ervat|on'
occurred for ‘instance whether |t Vias day tirie or nlght t;me
whether there Was good or poor lrghtmg ‘at ‘the’ scene, .our
Wh'eth'er't'he W|tness knew or had ' seen, the accused be’fo‘re or.n‘ot;
S ive, il factbrs 61 dentincation considers i should 4o b2
plain’ "that " wers™ Bhy }ﬁaté’r"i'afi : 'ih‘wpe'di%ﬁ'éﬁtf” or discrépancies

ARt

arfectrng the correct identifi catron of the accused person by the
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witness ' (see -KazimiriMashauri v. The Republic, *Criminal
Appeal No. 252 0f 2010 (unreported).

-;;indeed,even in a case where the identifier recognized the
: asséifan't the court should be cautious of rushing to the cohclusi’on

: ’rhat the assatlant was casaly recogmzed because he was weli

known to the wcttm as. some tlmes there may be mlstake in
i &“&J&h i ;.»" Aea e & .er:}

identifylug even-a near relatlve Instructlvely, in Hamis: Hussem
and Two Other‘s v. The Republlc, Crlmmal Appeal No: 86 of

2009 (uhreforted) e Court stated ‘thét:_"' SR

, ; ; :
..... S ey e b Ly ony TR L o ry e ._‘. Lo N CETERTRrEY i . .r . oo
B e TR LA i I A D L S T B S R e P

) “We ms/: to stress that even in recogn/t/on |
:' cases Where such ewdence may be more
e reiiable’ than identification Of a strafiger; Elear v
0 eevidenge. on source.of, light and jts ;intensity s, .
of paramount /mportance. This s because, as
“:;occasmna//y he/d ever When the W/tness /s
- Durport/ng to recognlza someone he knows as
was z‘he .,asa here m/stakes in recogn/tlor of
c/ose re/at/ves and ﬂ/ends .are often made i
"(See also the case of Shaban Daudl v, ,The
,Repubhc, Cnmlnal Appeal i\lo 28 of 2001
(unreported)
Havmg exammed the: eVIdence m the record of appeal we

'm .

think the determmahon of thls appeal revolves on the questlon
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whether- the appellant was. properly identtﬁed_ at the scene 'o_f

crime.

It is- apparent from the prosecutlon evrdence that PWl and
DW? F rmiy testlf ed that as they knew the appellant, they dulyr'
tdentmed hlm at the scene of crime on the fateful date wrth the

ard ofdthersolar ‘Irght and ‘moonllght and that they were some few
paces frirn y\rhe’re:the mC|dent took place. On!the oth: hand ‘It
is on record that at that parttcular incident they were ternﬁed by
’such horrrf\/lhg srtuatlon to the “extent .of runntng.aWay fo tne.
reigbours for fe finites, only i retuin T o i e he
assaliants had f[ed ‘and the’ deceased dead With''the body laymg

IR IR
R

on the ground outsrde the' house

| It IS not clear as no test|mony was led to the eﬁ‘ect thot
even under such horrlfy[ng srtuatton and the few mlnutes PWl
and PW2 spent at the scene could have assr&.ed them to properlyf
ldentlfy the assallants. At thlS Juncture it is worthy soundmg the
cautlon of the Court of appeal of l/enya in Wamallwa and
Another v. The Republlc [1999] ) EA 358" Whlch |nSptred the
COn‘cIUS‘i'Onl”ih ‘Tagar'aif: Ma?kongdrq;;ana' TWo Others T h_e‘

e



Republic, " Criminal; zAppeal.-No. . 126..70f 2015 : (unreported)

speciﬁcally it was stated that:

"The 'coc//.z"‘ should always warn itself of the
dangér\,of convicting on identification evidence
where the witness only sees the perpetrator of
1001 oﬁ‘ence ﬂeet/ng/y and.. under . stressfu/

C/rcumstances. : - L
I LY l"{f; N "::'f_f',.-:."u‘l.,;,- - L ,‘ff“‘.}

We are however aware that sometrmes, dependlng on the

=

«««««

'~,.'E -.--, B - ET . -2 \«'.,-.. ST
v 3 ;’! !

may surpass the fear of the perpetrators But, thlS must be oorn
‘from. the evndence on record- (see the téses of’ hassar Juma
Kanenyera and Ot"hers . The Republic [1992] T.L. R 100 and

Ph:!lp Rukau‘a v. The Republlc Crlmlnal Appeal No 215 of

(A

1994 (Unreported) In the Iater decrsron the' Colit stated that:-

A DTt LALSr T LT Lok _._%‘ NS .'. A ] :
AT SO e - - 1ol

"It /s not a/ways rmpos.S/b/e to /dent//j/
assa//dnts even at n}:r,7/7t and evern Where wcz‘fm’; :
iare term‘" ea’ Wrefewdende ¥/78 eve/y case Whe/‘e

o yisyal, /dentff fﬁl"@ﬂ fS:what. is /e//ed 001, INUSE:
be suojected to carefu/ scru*‘/ny ard regara’ B
.?.be/ng pa/a’ fo a// the preva///n_c] cond/tlon and to -
-see /f in d// tﬁe C/rcumstanfes z‘nere was, rea//y
sure oppom.ln//y and conﬂnC/ng ab///iy to

’ /denr//j/ .the pef‘sw correfr'/y and that every

-
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reasanab/e po¢5/b///ty pf erTor. f'as been
a’/spe//e -

t-_!owever, rNe are of the view that this. is not the ca-s‘e in the
a'p'p'e"a{%’ at hand as there is nowhere in the evidence on 'record
showrng that even under horrifying crrcumstances and femr
mlnute spent’ at the scene- before they -ran away PW1 and PWZ
overco'maupr surpassed fear. It is also common knowledge that
the rel:ability-of 'identif'ying ‘Witness’ must ‘d‘ep'end"on his or her

demeanor.

In the appeal at hand It |s apparent in the excerpt of the
Lrlal court Judgment reproduced above that though that court
|n|t|a!Iy casted doupt on Whether PW1 and PWZ could properly
|dent|fy tne assallants under such stressful srtuatlon the trlal
Judge later reasoned that it was possible because they. were eye
W|tnesses to ‘the” mc‘rdent."‘the‘y. ‘kne’W' the app‘eltant ‘before the
~conditron Was favorable and’ therefore ‘they' were credlole The
crugial |ssue thus IS whether this conclusron IS supported by the

-'e'vidén'ce"oh record.

For our part, having thoroughly perused the evidence on

record, we think the evidence of P.Wl_, PW2 (eye witnesses),
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S, P e P poses much doubts with nd anseeis e

shaII demonstrate Firstly, both PW1 and PW2 did not state

&."

tategorlcally whether both assailants used the panga Jomtly to

cut,{__hevv,deceased and on which partlcular part of the body smce

they n/ere allegedly 5 and 3 paces closely wnlch couId have
enabled them to see Clearly and Clahfy on' this issue:” ThIS'IS
no"wlths‘i’ahdmg the fact ‘that' ‘each 'saw’ the assaliants from 3
dlfferent ’angle an'd p[ace. Certalnly,' it cotild “fiot: have been
possible tf(')'r""bt')"th assailants’ to- jbi'ﬁtllil“u's'e the panga to cut the
ééééa'séa Se‘éondly, ‘while the Lestlmony of PWl is that she
spent four or five minutes to vnew ‘thie incident before she went
out’ crylng ‘for’ help, PWZ stated that she spent ten mlnutes and
ran. away Though thcy spent dltferent tlme to View the mcrdent
accordlng to PWI when she went out she got her chlldren
r’unm'n‘g to seek' he’lp‘ to ‘the n‘elghboLirs.‘ Unfortuna‘tely, PWl did
not mentlon the name £ her ch‘lldrer who she’ got them runnmg

Slmilarly, PWZ d:d hot state that’she’ met her’ mothel PWI

rUnmng.

- On cross examination PW1 stated that she raised alarm for

help when she started to ran awav from the incident. On the

28.



contrary; PW1 testified in chief that she ran.away-on her own to
seek help frorn the neighbours. On the other-hand, during cro'ss;

exammat{on PW2 stated that on that particular day she was w1th

‘;n-.

her young 5|bl|ng aged 16 years old but she did not mentlon the
name. More |mpOItantly, it is not clear from the ewdence on how

she managed to ldentlfy the assallants closely, because durlng
o :
cross eﬁammatron she ‘stated that “she peeped through the

W'irido‘W' while I theé Kitchen'and saw ' the' ‘ap‘p‘el,lan’t" and 'Lintj‘s

Ngowe™ and that when she “wanted 'to come out, 'she” was

threatencd by*'-tﬁ:e'-é,-ﬁ';iéir‘aﬁt.' o

‘ At the same t|me wh:le on cross—examlnatlon PW2 stated

that LanS Ndowe also assaulted her and requrred her to l\eep

ooy,
Ve 1 ';s '.‘ !..- . - " . _f..ﬂ A ,?“‘1

quret She also stated that the assallants took about ten mlnutes

Though i'hl fact was. stated during cross- exammatlon lt is. not
clear how‘ she was thleated V'lthlfl the said perlod of. ten'mmutes
by thé“-t_yla’~i‘a-‘s§§’iléﬁt§ ot to “cafne ‘G0t it &t managed t6°seé
thém' from ‘a* dlrtere'nt" pért of ‘the ‘Tain’ hotse. This s becau5e
secorag o the Setch i (exibi ), € s possile o

person statloned ‘at” poxnt D (kltchen ourldmg) to see ‘what

ot é*.r"

......

transpwed At po:nt A (the ain house) *where the deceased was
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seated and’ latter assaulted Generally, if we are to-go by the
sketch map, PWZ must have been impeded to see what
transplred at the other corner of the main house amld the alleged

L
,~;. -, H

'threals effected by the assailants. BeSIdes in her ewdence |n

.fcnlef FWZ did not state that she -was threatenea and ordereo to

'keep qurtej by, Linus' Ngowe;

1 «."%2”’ ) ‘-—t B G R T S S TR {".‘HH'}a“ Dt
Furihermore |t |s not lfnown how PW2 knew lhat the

assallants mlght have spent about ten mlnutes to accompllsh
thelr unlawful act whrte she had already ran away Indeed botn
-PWI and PW7 dld not state how Iong they stayed to nelghbours

before they returned at the scene m their company.

Thlrdly, further doubt |s rarsed by the fact that though both
.PW1 and PW2 testlfled that they returned |n the company of
nelghbours they did not mentlon the name of any ne|ghbour who

4 \! IS ',.‘ ] fe. ..{. .o B : -.-_ . -\:_,j‘.,' w.*,_, :,". '- 1‘;< c‘

rerurned W|th then to the scene o crlme Th|s |s notwrthstandmd
»the fact that exhlblt PZ Wthh was drawn by PW.> shows that
among the house of nelghbours who Virere cldse 5 the' Scene ‘Hre
Kasindi ‘Gtsd'fre\jf’*‘E’r‘ﬁFraa'il'aér “Lukuikuma " and Danie ""i‘v”r’héhy‘i
Iocated on pomt E, = and G respecuvely We thlnk thIS was

|mportant as the ascertamment of the nelghbours Wh i rst‘y

T3



respondént to the scerie even-before the arrival of PW3; PWS’ ‘and
PW6 wouid have thrown some Ilght on why lif they realty

atcompanled PW1 and PW2 they were not the fi rst to be

'."n. ....'.

mformed of the rnvolvement of the appellant and L]nus Ngowe If
reaIIy the nelghbours accompanied thcm to the scene the,
mtormat=on concermng the rdentlflcatlon of the assailants couid
not t‘ave“‘been revealed to :PW3 PWS and” PW6 as per rhe
evrdence on record The prosecuuon ewdence id sﬂent on thrs
(‘odfrey Wwas’ among the" wrtnesses whe' Was. ||sted fo" appear
'Jefore the trial colirt'to testlfy-, ‘but it’s rot known vy’hy he wa'S'n'ot

surnmoned:

" Fourthly, both PWl and PW2 dld not state categoncal!y ln
therr testimonles that they Informed PW3 PW5 and PW6 that
they |dentn° edl the‘appellant and LinLlS Ngowe at the scene oF the
crlme ThIS story is only found |n the evrdence of PW3 PWb and
PW6 This raises doubt on whether PW3, PWS and PW6 were
|mmediately mformed by PW1 and PWL{ concernr-ng jthe
invelvaigRE oF the “Sppellnt ahd s colleagues [or the ardii

31



Fifthly, it is noted that accordingv to the evidence in th'e
.record of appeal, PW1 and PW2.were not the only eye W|tnesses

to the |nC|dent at the scene of cnme It is borne from Exh1blt PZ

\"‘.

s "e

. h was drswn DV PW:> with ‘he a551stance of PW1 and PW?

\ '-.

,_\-

and other relatrves of the deceased, that Jovaness Godfrey wlro

was at bomt J saw the appellant escaplng from the scene of

cnrhe at3 bolht K Wthh is 42 meters from pomt J Tt is un.mtunate
too thac though Jovaness Godfrey was I|sted amonq the
wrtnesses ‘ot the prosecutlon durlng the commlttal proceedrngs

he was Tot summoned to te“tlf\/ Presumably, Jovaness Godfrey

would have helped the prosecutron to’ ex:)larn some mrssmg I|m<s

in 'the ev1dence P and PW2 Concernlng ‘the ldent ﬁcatlon of

‘appel,lant at thé stene on that day. Loy A

Pa e we o ,;.',_,, S, [T _" o ,,f_ R e P, ..‘_,.:,-, eyt el
R IERRII E RO in,._‘.,‘.- e S <o S (R : IREE

We are aware of the posrtlon of the law under secuon

,' [.

ne _4 v

L43(1) o: the Ev1den ce Act Cap 6 R-E 20 ¢f hat the proaecurlon

g T

is not bound to summon all wrtnesses who WItnessed tne rncrdent

. e
e} i et ot o . . i
LN =~"*' TSR G| - *' R \lv_d“-. fart etk .f-t PR b "'-'.-.' ‘IZ

<

as what matters |s not tne numbers but the relevancy and welght
to be attached to the ewde-.ce of the partrcular wrtness In
Speratu s Thednést @ i‘e;lex"if."l'he Rerié;rblié,"'crl“hﬁfn'al Appeal

l\xo 13 of ZOO 3 (unrepor‘f-'d) tne Cour* sta .ed thatZ



"The prosecution does not have the obligation
to  produce  witness irrespective  of
~ consideration of their number for the evidence’

has to be wejghed and not counted.”
" ~'rl0weverf it is also the'-settled Jaw - that whe’re' f“th'e

osecuuon or a party to the case does not summon a W|tness

.lvho is 1 posxtlon to explaln some mlssmgshnks m)the case

perrmt" the CuUTt to' draw ‘somie ad\/erse inference: - that palfy S

3

case. In t"ll‘; regard in Klsmza Rnchard v. The Renubhr

[1989] 7 'iT';'i;'."R; 43 tie Court héid that::

4 -

"7'/70 prosecutlon /5 under pr/ma facze a’uly to
Ca// “all- mazer/a/ W/tnesses W/70 from the/r - ‘
o T'Gon/feca_on witht the prosecuﬁon 1 *guest/onare-~»
ble.to festity on.all:mateqal facts. . If, SUh .y v
; W/tnesses are not ca//ed without sufficient . |
- reasons t/7 court may draw an adverse

/nference to tﬁe prosecmon

In the: appeal at hand weg hmk in.view’ of what we have

i,

st..s"ced above, had:“the Hth Court after |t adrhltted exh[bl’r D2

'- '5" .....

cor51dered the :mportar‘ce of <asmd; Godfrey and .;evaness

Godfrey to: he prosecutlon TASE, »piarticmarly ’c‘onc“érﬁ‘i'n’g thelissue

of the prrsence of ne[gnbours who "}lght have been the f rst. to

ri’

a:'rive ‘to he scene ‘and alleqedly w1tnessed the



appéllantéscape ‘from-the 'scene, it could have drawn ari-adverse

ififérence, ‘s wedccordingly do since ho"fedsons were discloséd

yhe prosetution * for non-summoning of the respective

witnesses,

We hold thls V|ew ber‘ause thc mvolvement of Jovar.es m

Lhe alleged ldent|f cation of the appellant was more apparent as

# Q'
* ,w ‘,.e,';'t b '.

accordlng to exh|b|t PZ -on the fateful day he Was in one of the

room whose door faced the SIttlng room deSlgnated as pomt N

moreover, if we go by exhibit P2 Jovannes Godfrey and PWl

could have came Into Gontact ‘on the material day as pom";;‘:'j

located clo;,er to pomt M Where PW1 slept before sheé come out

1

‘u.

to the srttmg foom and later went to the” back ‘of the door at pomt
L Unfo’r,tl{nately,' PWI" did n’ot" state any'th'fn"g' "'conCe'rn‘ing "th'e
présence of Jovanéss Godfréy on that room and ihether hi ‘also

sé:én'"*tﬁet-’gss’éii'aﬁts* before he “-v«éhtfoﬂtéid‘é"tfhe " naus'é vitiere the

N Y el
344

.,a.

.....

Sllided to'apive,
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Sixthly, thodgh the _trial judge —held PW1 as witness of tr.uttg'r,
with respect, we 'think.-th‘is conclusion was made withoutﬁcareffyl
-éonsideration of h‘:er' etridence. .I't is on record that PW1 did ngt.
state the truth about the st-atus:of the criminal case-which facéd
the appel/la»,n‘t «,on“,the alll"egation of assaulting- her and her.-.dece‘:a-se.d
‘husband We say o because whlie |t rs settled as per the

evrdence’?’on record and the trlal Judges i ndlng in h]S Jddgme'lt

that™ up o' the trme PW1 testn“" e'i 3t the trial the case had noL

been concluded and that i why the appel]ant Was arrested at
-Klbondo Drstrrct Fo’urt Where he had gone 0 attend the hearrng
oh 31/11/2018 stt two 'weeks “from the date of the mcrdent
PWi1" testmed that the case had ended and the appeilant was
convrctec. and sentenced to three mon s condrtlonal ‘dlscharge |n
reSpect of"assaulting 'th'e‘ deceased accordlngly “We' also note

'5t almost one ouarter Bf the PWis testlmony ‘direct ‘on’ the
mlsunderstandmg lof the appellants ramlly end the deceased

fam!ly and the allegatron of the pre\nous as:aauit whose case had

......

,,,,,,

consrderable time to d";LL-Sb the Issue and ‘made some f.ndlng



concerning: the guilty of the appellant -even before he evaluated

defence evidence as intimidated ‘above. N

* With resbet:t we think that was not proper as it might have

rnfluenced his f ndlngs and therefore prejudicial to the appellant.

\Ne do not therefore respectfully con9|der|ng the ]udgement of

the trral court agree W|th the learned State Attorney that the
- . 'l%:"ﬂ’?! I O {:f--v-xa"x-"i

evndence of prevrou3 allegatlon agalnst the appellant whlch was
stiII a Subje‘ct"of the 'tOurt C'as“e’“did ot irifltience the trial ~judge"in

réachirig the conclusion of convicting the appellants..

s e e T T S . LR .o, . -
R L LS R B O - L A AT SOV S S AT
A O A P < y” LS e S

In the circumstances. it is not alwavs corr‘ect toconc[ude
that in visual identification eye witnesses are perfect. Eye witness.
visual identification - is therefore of the weakest character and
most unreliable. To this end, the Court in Shamir John v. The

Republic (supra), categorically held as follows:-

Admfzied/y, /dent/f c:atfon /n cases of tlwg
nature W/?ere /t is categor/ca//y dlsputed /s a
very mfky issue:’ There is 110 gamsayfng "that:
: evidence:in identifi cat/on cases can.fring., about g
rnbcarr/age of ]ustfce _ ./'n our ]udgmem‘
whé}{évér tﬁe case 8675//751. an  accused
Jeper,/s /1'/70//»' or SUJstdﬂflaf/}/ on. t’ie

rorrectness of oﬁe or mor1 /denuf cat/ons 0.
36"



t/7e accused Wh/cn t/7e defence a//eges to be
m/sta/(en t/7e courts snou/d A/arn t/;emse/ves
of the special need for caution before
conl}ict/ng the accused in rellance: on the
correcmess,‘ This is because it often happens
that there is a/ways a possibility that a
m/sta/(en W/z‘ness an. be a conV/nc/ng one
Even a number of sucn Witnesses can a// be

m/sta/(en. ) “

b L.

CAE IS "/zum,/"”'tﬁte' Jaw ‘that the courts should
c/oseﬁ?’e;vah?ine -the:circumstances in whichthé
/dent/f cat/on by each witness wds maae.The
wur“ /7as a/ready - préscribed - -if - : sutficierit
details: the - "most ~salient " factors "t be
’ceﬁsidered | These -may be summarized as
fo//owr': How /ong d/d tne WI[’/?ESS nave the
accused under observat/on? 4t Wnaz‘ d/slance?
ln What //ght? Was the observat/on /mpeded /n
any wax. as for examp/e by pass/ng t}aﬁ’ c or a
press.or peop/e?’ Had tne thess ever seen t/7e
accused before?‘ How eﬁen? If on/y
occaS/ona///; nad ne any speC/a/ reason for
remembenng tne observauen and z‘ne
subsequent /dent/f' cat/on fo ine po//ce7’ Was
there any maz‘ena/ drswepancy beMeen the

descr/pt/on of c/:lg -accused g/ven to the po//ce

L)
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by the witnesses whien first seen by them and
his actual appearance?

Hna//y, recogn/tlon may be more re//ab/e
tﬁan /denz'/f“ cation of a stranger but even
when the witness Is purport{'n_g to recognize
éomeone whoml he knows, the COU/"" should
aiwaps, be alvare  that ristakes in reco gniz‘io‘n
Jf c,bse /‘6/..1[71/6‘5' and friends are someglmg.g

R A

made
All i'hf”all,"&":c'dr'iside'ring the above" taised discrepancies,

lncon5|stences ahe doubts !n the ewdence of PW.!. and PW2 with

e 1" ’ ", "-.-' "';..',.; . r‘l/f‘iy Coad A :';,.< - i,

regard to the ldentlf'catlon of the appellant at the scene of cnme

......

it cannot’-""’ bé-- .oncluded with ‘certdinty™ that “the “respective
witnesses are witn_ess of truth and therefore credible as held by
the trial judge arhid ‘the defence evidente in Which as we have

exposed ‘above' raised “doiibts ‘on his being at the séetie of crime

Coor

on the fatefl date o

T

. e . ' . . . 14 4
. AR . e - ,., et G i h T AR TN e
. Chg . \'t Bt H . " IR . . ey b VT " PRV
R K W i o i

In Jar!bu Abdaiia \L The Repubhc [2003] T L R 271 it

was stated that -

1.

s:Mnamatters of, idén’ﬁﬁcaﬁor?‘,wif-is not-enoLgh:
mere/y to Jook-at-factors 75 vour/ng gcclrate .

" /denuf' cauon equa/// /mpora‘ant s the

e e
PEET S-S
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Credibilky OF the witriess. The ‘Eoridltions 7o
,.:/dent/f“ catior] might appear idzal but z‘hat s
rol a guarantee aga/nst untruthrul ewdence
7776’ ab///tj/ of a witness to name the ol'i‘eﬂder
at ‘he ear//est possible moment is in our
view reassur/ng t/ioug/i not a decisive ﬁ?cz‘or
[see a/so Mafuru Manyama and Two
Others V.' the Republlc, Cf/m/na/ Appea/
/Vo 178 of 2007 .]alm Gullirola v The
Hepu.bllc Cr/m/na/ Appea/ /Vo 31 of 1999
and Vohana Dmmz ana’ Shya Slmon v,
»Ti;e Republlc, Cr/m/na/ Appea/ /Vo JJ 4 and
J J 5 of 20'09 (a/’ unrepoﬁed) ]

SN ol
>

Among the ‘maJor lssue whtch ‘Was i alsed by e appellant in

‘ r,r

his defence 15 that whlle he was on the way to where the aIarm

."*’- By .,“.‘,'.'.‘v‘..' vf'fﬂ-ar

was raised, he was, attacked by a,. mob includmg Kasmdl (‘odfrey
who injured- DWZ and as a‘result he and hl‘-‘- ramlly had to escape
to the safe place foarmg bemg harmed The traal Judge would
also Lonsuieled that if the appellant had mtended to’ escape
deumtely to an unknown place he colild” riot havé gone to the
Kib’onh'o “D‘i'strjct- Cdﬁt’t"‘to "attefjd a h‘éaring ‘of 3 c'ri’min‘a'l "caé‘;e in
Whicti ‘s aéctised"or assailing e deceased drid PW1:"We

P,

have no- h srtatxon to- state 1hat thrs Was piaUSIble emlanailon

N ) .

why the appeuant escaped from the vu!ac.e ‘On'thé Contrary? wnf W
.39



respect the tnal Judge baslcally dealt Mth the defence oF the

."'--‘N - ! - n' Tee

appellant which ralsed doubt to the prosecutlon case on hls
presence at the scene. of crime as if the burden of proof had
shifted to him contrary to the settled position of law which he had

acknowiedged at the beginning of his judgment.

Wlth rcgard to the eVIdence of PW3 PW5 and PW6 whlch
D v 'Z%'._,;v. A N
the trlal ]udge held to have suff c1ently supported or corroborated

the ewdence of PW1 and PWZ we are settled that |n wew of

'-:' RE

weakness we have exposed above on msuff cient proof by the

"y ' e
W ."-."'-7'. o I.'". . -

eye wntnesses to Lhe commlssmn of the crime, lt is clear that the

said WItness ca'nnot c_:or‘roborate the Ias.er.

For our part. the evidence of PW3, PW5 and PW6 contzins
inconsistences and -doubts which cannot make them reliable

W|tnesses PW3 for lnstance stated that he was mrtrally

‘. L R

telephoned bv :nus Ngowe one of the alieged assallants about

i \.,-.0‘ w1 v ,,1.»;

the mddent However th:s |nformat|on was not disclosed by PWS
and PW6 W‘ho“‘were' afccomparii_ed‘_by PW3. ’IntereStingly, ‘hone of
thi‘stated 3t the trial that they tried to contact Liriis Neowwe

tli'ro:u"g'h"'t'he same :ﬁéan‘é "o'f.'.';éo:r:‘nniu’ﬁileation"but failed thoughi the

l‘"" x, ,,‘ .

prewous commumtatlon Was allegedly made Fow minttes before

40.



theyarrived at t~h‘e-5'séiefne.*W»hat"the-Witness'ésfSt'atéd‘":i'_s‘»that-'ﬂat-t'e"ri
they arrived-at the s’ce‘ne of 'crime'and-‘informed of the identify
and nai"'nesh of the assiailants,.they started to trace them to- their

respective homes but they could be found.

"/Ioreover as we have mumated earller on concernlng the

-a

c :, y s 2 ,

doubt on the presence of the nelghbours at the scene of crlme

H v
oo’ N ¥

save for PW6 who stated that apar’r § rom the famlly members of

,5 3 ;-...‘ ‘.;5_‘._ ety e o i, > i, ...'.

Lhe deceased other persons who Were present mcluded the

v:llage ieaders. Nobody among them mentloned the preaence of

T T S O e CUNPR
e T dae T e T T DTN T

neighbcf)‘ur's," at'thé sc"e‘hé oF crime.

Indeed PW3 S ewdenre on the arrest of the aopellant is not

, v _)»_\{. oL J AN .. ' .‘

co*rslstent Wlth‘ the ewdence of PW6 Whlle PWJ stated that the

.\‘..,. i 3, ._, ‘ r .--"‘:

appellant was arrested at h|s home after sometlmes, |l isa fact as

.U..; . :.n.u N

pe; the evadence of PW6 and the appella"lt that he wa arrested

'l.'-l - -t -1.-.

-on 30"‘ November 2018 at Kl:JOndO District Court. Thrs anomaly

»Pasts doubt on the rredlbllity of the evxdence of PW3

R .: A . T - s ..~. 3 ,v -
IRy e\ ra. IS ' ‘

On'the other hand the ewdence of PWS and eXhlbIt P2

I‘ ‘. S A . l
LT .( gy . .. . P -1,
v & v 3 - l :

whlch he tendered at the trlal IS not con5|stent WIth the ewdence

.5‘( l. ,- -r\ kN ’ ,.A.. TR PES o .”.'
e l ',

of PWi and PW2 Cenerally, what is contamed in exh|brt P2 was

Py “ 7 e s L
b ” & .-‘ 1 “..‘... . -' ‘, 3 ‘ 7!’

not stated by the re pectlve Wlinesses as we have p!alnly
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demoristrated ‘abdive. In"thé ‘circumistances,” we' ‘are| séttled ‘that
the evidence of PW5 cannot be’of assistance to the prosecution

case.

Equally important the evidence of PW6 who was the
mvestlgator of the mcrdent did. not throw any light which could

,ﬂ - ',.'-. o 4«','. o N

'have a55|sted the trlai court anti this rcourt to reech the. conolusron
that it IS no other person than the appeilant who committed the
offence he is charged with. As stated above, though PW6 was
"amonﬁ:‘ ‘thé persons WHo arrived &t thé scene’ on fété‘ful:ﬂey, he

T e s sl ag 2 i ettt w e
did‘not explam Whether he found some ‘of the witnesses to ‘the

rrrme who are shown in e)(hlblt P2 1nclud|ng Jovancss Godfrey*
who Wk »ah"'lmportant"perSOn t‘o assist the‘p’rosecutlon case as

ihtﬁ'héteifi!"".’»a'i'ioﬁé‘f ""5"'r':h6réo\?er the “evidence. of " PW4 " Ghlv

t

supportlve of the fac.t that the deceased is dead and tnat hc died
unrc.tural deatt., but Ennot’ necessary connett the mvolvemen’r

of the crppellant in’ the commrssuon of thef oﬁence amrd he

i

weékness in'the prosecutlon evldence

BT S -\."l e . “
o e da 4
4 *

From the foregomg dellberatlons whlle we aoprecrate the

‘i..- :.:{:) PE - = s/

ST

industry demonstrated by the Iearned btate Attorney for the

respondent Republic in dafending the trial court’s findings arlrd

O S R S



Conviction * of ‘the appellant “of the’ offence of mufder; "‘we
respectfuliy differ with her and hold that considering the evidence
on record, the case for the prosecution was not proved beyond

reasonable doubt.

'*onsequently, we allow the appeal quash conviction and
set aS|de the sentence of death by hangmg lmposea on the
appellant by the trlal court Ultlmately, we onder that unless the

appellant is held for other lawful causes, he should be reIease(’

from custody forthwith.

DA: ED at KI(:OMA thls 1'5”‘ (‘av of June, 2022

F.L K \NAMBALI
JUSTICE OF APPEAL

.. LP.KITUST
JUSTICE OF APPEAL

P. M. KENTE
JUSTICE OF APPEAL

The Judgment delivered this 16" day of June, 2022 in the
presence Mr. Silvester:Damias' Sogomba;.learned Counsel for the
Appellant and Mr. Raymond Kimbe, iearned State Attorney for the

Respondent/Republic,“is “hereby cejtified ‘as a true copy of the

original. C/
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