IN THE COURT OF APPEAL OF TANZANIA
. AT KIGOMA
(CORAM: WAMBALL, J.A., KITUSI, J.A. And KENTE, J.A.)
CRIMINAL APPEAL NO. 141 OF 2021

DIRECTO'R OF PUBLIC PROSECUTIONS .....c.cconusmminnrnnene APPELLANT
VERSUS
SHISHIR SHYAMSINGH ....c.coicituimmrensecnnnnnnasnsserssssssnns RESPONDENT
* (Appeal from the Decision of the High Court of Tanzania
at Kigoma)

(Matuma, J.)
Dated the 24t" day of February, 2021
in
DC. Criminal Appeal No. 54 of 2020

JUDGMENT OF THE COURT

7t & 16 June, 2022
WAMBALI, J.A.:

The District Court of Kigoma at Kigoma which was presided over
by the Principal Resident Magistrate, convicted the respondent, Shishir
Shyamsingh, who Was thei Branch Manager in Kigoma Region of
Tanzania Commodities Company Limited of the offence of stealing
contrary to sections 258(1) and 265 of the Penal Code R. E. 2019 (the
Penal Code). Ultimately, it sentenced the respondent to serve a term of

imprisonment of 20 months. The conviction and sentence was arrived



at following the allegation in the charge sheet to the effect that on 27t
January, 2020 at Kigoma Town within the District and Region of Kigoma,
the respondent stole cash money, TZS.30,000,000.00 the property of

Mohamed Enterprises (T) Limited.

‘Basically, the prosecution case was pegged on six witnesses,
namely, Raxit Vyas '(PV.V1), Kilahumbav Kivumu (PW2), Andrew Stephen
Mafu'ru (PW3)', Edson Raphel Ambros (PW4), PF.'1_852.1 Insp. Fortunatué
N‘tungv;:a (PW5) a}nd’ .Anthony Mgenge (PW6). Five exhibits’were also
' téndered and 'admitted by the tri;al court. These are; Cash Book (exhibit
'P1), Bank Statement of account No. 01]1026983300 of March
2020(exhibit P2), cash deposit at CRDB Bank (exhibit P3), Bank
Statement of ‘account No. 0131026983300 of 26t March, 2020 (exhibit
P4) and Audit Report (exhibit P5)."

Briefly, . th‘e sﬁB_sténce of the prosec‘u.t'ion case Awas ;that,’ thé
respondent hénded over as a Amanager of Kigoma Branch office to PW1
on 19th _.February,' 2020 in which th_g handover report was‘ dgly sig_ned in
t.he" présen;e of javoid_ AIIy‘(Bra_n'ch éoordinator) and Jﬁrﬁa ‘Shaban' (the
cashiér). it was the evidence of PW1 that later in the course of
executing his work at Kigoma Branch he discovered that though on 27t

Janiuary, 2020 the respondent received cash money TZS:33,984,000.00
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from PW2:being; sales proceeds of. thé wheat flour supplied to -him,.only
TZS 3,984,000.00 was deposited 'into the bank. According to his
testirﬁc;ny, TZS.30,00,00.00 was not shown in the cash book of the
compaﬁy. Following the discovery PW1 reported the incident to the
authority in Dar es salaam who directed him to report to the police. In
his eVIdence PW2 testified that on 27t January, 2020 he handed the
respondent TZS 30,000,000.00 when he visited his shop in the presence
of PW4 who unheéitantly supported the said testimony. PW3 an auditor
who' coriductéd the audit came up with the finding that there was deficit
of TZ5.30,000,000.00 iri the cash bodk bank statément and ‘customer
rébort. : Sinﬁilarly, PWS":whb was assigned a case ﬁle' for inves'tig'ati‘dri',
testified 'that"t.he said" amount of money which was paid by PW2 and
handed over to the respondent was not banked as there was no entry in
the cash book on the date though the respondent received the same
from PW2. TH PW5's view, that"‘lv'rnplie'd that the respondent converted
th& money t6 his own use and thus he had to face trial on thébﬁ’eﬁt‘e’ of
stealmg "On his part PW6 who lnrtlally arrived at Kigoma on 19t
ifél:ifuéi'\i, 2020 to audit the Kigoma Branch with thﬁe"air_‘h of fdreé’éeing
the handover between PW1 and the respondent testified that du'ring‘thé

hand over there was a shortage of T25.28,757,200.00.



In his defence, the respondent agrees that the handing .over
between him and PW1 was done on 19" February, 2020 and that it was
reveg’le;d that there was an outstanding balance of TZS.32,000,000.00as
the “Total Sales Man Outstanding” and the difference of
TZ5.2,500,000.00 from the cash book. He categorically. admitted that
he rece:ved TZS 30 000,000.00" from PW2. " He explamed ‘that upon
receivmg the sald amount he gave TZS 2,000.000.00 to the cashler for
office expenses and deposited 125.28,000..000.00 in the com‘pany’s bank
account. 'He denied to Have beeri aware of the audit report eo‘ndﬁcted
by PW3 after that of 19% Februiary, 2020 during the hand over. He als6
tendered the audit report of 'Kigoma'Branch dated 19t Feeréry, 2020

iwhich ‘was admitted as exhibit D1.”

The trial court considered the evidence of the parties on record
and in the end, it affirmatively concluded that there was no piece of
evidence to prove that the respondent deposited the money he received
from PW2 into the company account. It was also convinced that if the
rr'10ney. was used for otriler.. exeenees, an approval had to be obtained
and thérefore found the accused to have converted the said arhoidﬁt"td
his own Lise, ‘V'Con‘séddeﬁrftlly}, the appellaht was convicted and sentenced

a alitided to above.



" The tes'f)bhdent successfully appealed to the High Court in DIC.
Criminal Appeal No. 54 of 2020, whose decision is the subject of the
insteht appeal by the Director of Public'Prosecutions, the appellént. In
his judgment».the first appellate judge re-evaluated the evidence of both
- parties on record and’ reasohed that the evidence of the prosecution,
partlcularly :)f PW3 who tried to explaln that the amount - of

AN 3,
TZ 28 000 000.00 d|d not show thé namé of PW2 in the bank
statement (exhibit P2) or the person who deposited and theréfore it was
teSh'éales ‘and “not ‘pait of the debt collected from PW2,"Olight not to
have been believed on the' strength of the fact that the Said téstimony
Was niothing but \spe'(j:ulat.i'\'ée and ‘conjécture. On the contrary, hé found
that the explariation by the respondent ouight tohéve been ‘credited arid
acceépted as there was no strong evidence to rébut it. He further found
that evén'if there were internal measures ori how the received money
triotld be banked or spent, thie same were nét tendered i’ cotirt by the

prosecution. -

In the cwcumstances, the f“ rst appellate Judge who essentlally
decnded the appeal based on the ﬁrst ground of appeal predlcated on
the complaint that the case for the prosecution was not proved_beyqnd

reasonable doubt stated as follows:



"4 mere omission by the appellant to indicate the
name of Kihalumba should have not been taken to
rebut that such amount was from him. There should
. have- been independent strong evidence (o establish
the source of such amount if the appellant was to be
disbelieved...

In the c/rcumstances I agreeé with Mr. Othman Katulj,

leathed advocate for the appellant and hold that' the
725.28,000,000.00 deposited” by the appellant into
the  victims - company’s = account - were part - of
725.30,000,000/= he collected from -PW2- as:per his
own: ~positive - evidence at page 42 of the
proceedings....

This -piece -of “defence evidence cannot be rejected
lightly merely because &t the time-of deposit ‘the
name of PW2 was not endorsed provided that it is not
in dispute ‘that.stich amourit was in fact banked. It
would have - beenr successfu/ (sic) chaflenged had
there-been positive ewdence to the contrary as to
where did it exacz‘/y come. from (its source) be it from
mathemat/ca/ ewdence or d/rect ewdence be /t ore/
or documenz‘afy [n t/7e absence of such ewdence
the exp/anatlon by tﬁe appe//ant regarmng the source

of .g_‘f_'?at mqneyp(eka//s-

Again,;' I am sat/sf/ed W/t/7 the defence evidence that

" the Tshs.2,000.000/= was spent o official:experisés
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as It. was test/f ed by the appe//ant himself ... T/7/5 Is
because /7e was not cross examined on that fact ”

'. It is noteworthy that the findings and conclusion of the first
appellate court prompted the appellant to access the Court on a
memorandum of appeal comprising four grounds of appeal. However,

before we commenced the hearing of the appeal, thé appellant’s counsel

. )
‘4';

dropped three of them and argued the fourth ground WhICh is to the
effect that; “the High Court judge erred in law and fact'in holding that

the prosecution failed to prove its case beyond reasonable doubts”,

At the hea'rlng of theappealv Mr Shabanl‘Juma Massanja asslsted
by Mr Raymond De5|der1us Klmbe learned Senlor State Attor ney and
State Attorney respectlvely entered appearance for the appellant On the
adversary srde the respondent had the servrces of Mr Danlel

Rumenyela, learned advocate

“Arguing in support of thé appeal, Mr. Massanja started by
intimating to the Court that the only reason for which the High Court
allowed the respondent’s appeal and overturned the trial court’s findings
and conviction of the respondent was based on the reasoning that the
prosecution evidence failed 'short of showing the source of the entries in

the cashbodk to prove that TZS.28,000:000.00 which were spotted in

w7



the Bank Statement of the company 's account came from the cash sales
He faulted the first appellate judge for holding that the said amount of
money which Wer'e deposited by the.respondent into the complainant’s

account were those collected from PW2.

In his submission, the first appellate judge was also wrong to hold
that to.proyé?il.";a chart_:}e of theft which was preferred by .the appellant
aga‘inst‘the ‘respondent, it was necessary for_ the prosecution to haye
proved by V|V|d eVIdence the quantlty of goods sold and their value for
the court to draw lnference that 'IZS 28,000,000.00 were the proceeds

of cash sales and riot money 'colle_'cted from PW2.’

The Iearned Senror State Attorney urged us to accept the
s.ubmrssron that accordlng to the cash book (exhlbrt P3) WhICh was
tendered by PW3 |t is shown that the contested amount of
“IZS 78 000 000 00 was taken by . the respondent from the Krgoma
Branch main cash account on 27t January, 2020. He thus submitted
that it i<thé same amount which was Tafer on the same day deposited
by the respondent into account No. 0171026983300. “In this fégard, Mr.
Massanja submitted that".ac'co“rding to the evidence on record the
prosecutlon fuIIy satlsf‘ &d the tnal court that the respondent stole the

money much as what Was dep05|ted |nto the companys Bank account
.8



on 271 January; 2020 was. proceeds of sales and not-part of the'money

handed to the respondent by PW2.

In the end, Mr. Massanja submitted that the first appellate judge
wrongly reversed the trial court’s findings that the appellant is guilty ot
the- offence of steahng He therefore prayed that thls appeal be aIIowed
resultmg m,,.,the F ndxng that the prosecutlon proved the:case beyond
reasonable doubt to ground the conviction and sentence of the appellant
meted'tby"'tﬁe‘ trial court.” * S

Respondrno, .Mr | ﬁumenYela sujppozrted the deC|S|on of the‘:‘!th.gh
vCourt on the contentlon that accordlng to the ewdence |n the. re‘cord of
.appeal the prosecutlon dld not prove that the respondent Is gunty of the
Joffence of steallng 125 30 000 000 00 as per the charge sheet
submrtted further that f‘he evidence of both PW3 and PW6 c!osely dealt
with the audlt_,of ~the sus_pected theft and produced the’ audrt report. but
Failed completely to shiow .th'at':the“ respondent stoie the 'monétt. ‘Besides;
h‘é"aréued; 4t the trial du'ring"'(:r‘OS's}"'-exa‘minat’ion," PW3 'adniit’ted t'hat Fiis
é\j/%i'd'e:ri'cef ivas about thé hand over and that he knaw rothing about the
theft a5 reflected at'page 42 of the record of appeal. ‘Mr. Rimenyela
aided " hicording: 1o the evidence on”écord, the reSpindeit

demonstrated ‘that thé mioriey 'he received from’ PW2, part of it was
9 .



spentfor office: expenses, -that is;.TZS,2,000,000.00 and the rest being
TZS 28,000,000;60 was deposited into'the company’s bank account on
‘th'e-same date. 27/1/2020. Theref,o.re, if the appellant alleged]y still
contested the source of that amount, the prosecution would have come
up with |mpeccable evidence at the trial that the said amount was riot
deposrted |nto the companys Bank account by the respondent He

“?"v ,‘r( .
argued the' respondent went beyond ‘his duty toténder the bank pay in

sllp- to Support tiig assertlon bt it was not” admiitted. Thereforé the
Bfaééc”‘d't‘ibh Wolld have come up with ‘strong évidénce to ’s'hoy\:" that the
Said ambiit “wa ‘déposited by Ed,rﬁeéihé"'“e"lsé',"‘wrﬁ‘éh they’ failed, ‘e
argtied. Besides; he argiied that twas it fof the réspondent t tender
' the receipt sirice the 'bain’l&"%’étaﬁt?éhﬁeﬁ_t'_c'ieéi'rli}" shoiiied that the” éoripany

accolint wis credited with the said mongy.
. The Iearned advocate submltTed further that the audlt report

e>;h|b|t PS |s also quest!onable as though |t lS PW6 who audrted tne
accounL on 19‘“ February, 2020 as he was |n K|goma durlng thehandlng
over, |t s surprrsmg that |t IS shown to have been prepared and 5|gned
by PW3 who tendered it, wh|Ie he was not mvolved in the audit. This, in

his view, casts d-oubt o the authenticity OF its contents and’ therefore;
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the trial court would not have given weight to the evidence of PW3 and

the exhibit during the evaluation of the evidence.

i
»~
PR

In“the circumstances, Mr. Rumenyela concluded by urging the
Court to dismiss the appeal for Iackihg merit as the first appellate judge
properly upset the trial court’s findings, conviction and sentence of the

respondent.

At this point, we are of the view that the crucial issue for

~determination in this anpeal is whether the prosecution proved the case

against the appeliant beyond reasonable doubt.

-~ At is settled law that for the offence of stealing to be established,
- the prosecut[on should prove that one there was movable property ;
! two, the movable property uhder dlscussmn is |r1 possessron of a person
other than the acooeed three there was an |ntent|on to, move and take
“that movable -property; four, the accused moved and took out the
possession’ of the possessor; five, the “accused’ did it dishonestly “to
Kimeaif or virongful :t_:jéfn“'to" himself of wrongful [05s to another: and six,

the property Was moved® and fook out Without ‘the Consent ffom the

pPOSSEessor.

11



Therefore, to prove the offence of stealing the prosecution is
required to show that all the elements/ ingredients of the offence are

established. For clarity, section 258(1) of the Penal Code providesf

"A person who fraudulently and without claim of
right takes anything capable of being stolen,
'ﬁfaudu/ent/y converts to use of any person other‘
thaﬂ the general or specific owner thereof anyth/ng
capable of being stolen, is said to stea/ that tﬁ/ng. |

Itisin th|s regard that under section 258(2) of the Penal Code it is
explicitly prov1ded that the taklng or conver5|on of somethlng capable of .
belng stolen must be don° fraudulently (dlbhOHEStIY) lo thls end in
order to convict an acclsed of the offence of stealing, lt-must be proved
that the act was dorie fraudulently and without diaim of t'l‘g';.'ht‘. |

| In the oeee et-nand.,' 'accordin‘g to; the“particola’r.s of tlle :o'f-‘f.en,'ce,
the prosecutlon was reqwred to prove at the trlal that the respondent

stole TZS 30 000 000 00 as alleged fraudulently and w1thout cla|m of

right..

We have closely exanﬁined the evidence for both sides in the
record of appeal, and- like the “first appellate judge, we entertain no
doubt that the prosecution failed to prove the charge to the required

12



standard. Itis not disputed by both sides that according to the evidence -
on record, the respondent on 27 januaw, 2020, received from PWZ
'TZS‘:.ZBO,OOO,OOO.OO. In his defence, the respondent testified that upon
receipt of the said.amount,. he gave the cashier 125.2,000,000.00 for
expenses and banked ‘the rest, that is T25.28 ,000,000.00. It is also on
tecord that t}heprosecubon did not contest the former- amount which
was spen“t for officé use as rlghtly found by the first appellate ]‘udge On
theicont’ra'ry} the 'prosecut'io'ri"'p:ljt Up an ar"g’u"rheht that"tho""u"gh"‘the‘:l‘e’st
of the amount which' was banked in the company s account On the same
date Was not part of the money handed to the respondent by PWZ ‘bt
that it Wwas part of the cash sale Notably, this’ argument founo Favour
W!th the tnal court ‘bt wag upset by thie flrst appellate court on appeal
However as rlghtly stated by the ﬁrst appellate ]udge uwhose
reasomng and i" ndlngs we have dellberately reproduced |n part above
there IS no suﬁ" clent evndence flom the prosecutlon as to the source of

“.

Wthh money was generated by the company sales It was not sufﬂcnent
we, t“nnk for the prosecutlon to have snmply convmced the trlal court
that the “Siirce ‘of that money was cash sale Without sufiportiry the

assertion’ with plausible evidence ‘on record amid the ‘defefice of the

13



respon_dent which raised doubt on whether the offence of stealing was

reaily committed.

Certainly, in the case at hand, the evidence to support the offence
of stealing-by the respondent shou!d have come from PW1, PW3, and
'PW6 Unfortunately, PW1 had nothlng to offer on the proof of the

AN

otfence Eaually, the evrdence of PW3 cannot be fuIIy rehed on to
support the proeecution case. During examination in chief PW3 testified
that he-was- in Klgoma in ‘March, 2020 to audlt the" Branch as there Was
defidit 5 e4th Which ‘Wag"deteicted “at the haiidirig “‘Gver betwebn 12
ongomg !‘é‘ﬁd' '5i’n”con'1thg managers " Latér oh, PW3 i€ on retord t6 have
admrtted that on 27 January, 2020 TZS 28,000,000. 00" was dep05|ted
Ay tho companys account but S|mply expressed an op|n|on that i#it wat
-fof debis coIIectcd the name of the one dep05|t|ng “cotild" have peen
shoNn Wef are’ s‘ettled-i that ‘this Was not "a“cohu‘rmatron' that the
,appellant stole the “Said amount Moreover, tt 1s PW3 who tendered the
audlt report exhlblt P5 WhICh he purportedly prepared after he’ audlted
the” Branch account m March 2020 Surpr:smgly, he report i5 dated
19th February, 2020° a'xd iS t:tled “UPOTEVU WA FEDHA WA' TSHS

.....

:preoafed !n March 20“0 exlsted as tne penod whnn the Branch was‘



au'di—ted '-yyas o'n "19”" ‘F‘eerary,' 2020 which was done ‘by PW6 'during
handing over as per hls evidence'and as rightly :submi_tted by Mr.
Rumenyela. It is thus doubtful how PW6 came to be involved in the said
February ‘2020 audit. in view of his evidence which indicated that he
aud:ted the Branch in March 2020 when he was aIIegedly in Klgoma for

ha ndlnq OVEr. .
r;&y N o ’ ' ‘".':'2:«.
. . ,'i""":{-". s.'

On the contrary, we note that the AUdlt Report of K|goma B*anch
dated 19/2/2020 exhlblt Dl WhICh was tendered by the respondent
oh‘ows' that there was “Total Sales Man Outstandmg f
T75 32 659 100 00 and deference of 'IZS 2 586 558 00f Ttlls in thlS
regard that in his defence the respondent testn'” ed that he wasf not

aware” any other “Aldit conducted” in his ;presence ar‘ter"the'date of

Kanding over: *
R R '7..'-'.:_ : TR A '-"-""A; ,"‘f"‘::'

[SCIEY

~

o Ir* th-e“t.lrcumstances the ewdence of PW3 and PW6 together wlth
ex'nblt P5 cannot be held to be' rehable amld the dlscrepanaes and
doub’rs ra:sed above The prosecutlon could not have therefore
expected the evrdence of PW3 PW6 and eyhlblt P5 to be sufﬁc:ent proof’
that the respondent stole T75 30 000,000.00 in view of the defence of
the re’s’pondent‘wmth”in”'absen'ce' o‘f'irrlpe(:cable‘ eVidence'from‘th‘at s’ide

remamed unchallenged cor*cernmg the o lence of steallng Indeed wnlle
15-



In his,evidence in.chief *?.\}.MG whe Fénd ucted the audt for the;hand over
did. nof state that he drscovered any loss during cross examination, he
stated that there was a deficit of TZS 28,757,200.00. during - the
handover. Yet onvfurther cross-examination PW3 testified that his

evidence was. about the handover-and k'néw nothing. about theft.

In.thisiregard, considering that exhibit D1 which contain.the actual
posrtlon o. state of the Branch f“ nanC|aI srtuatlon durmg the handover
was not contested bv the prosecutlon it |s dlﬁ‘lcult to F nd the evrdence

of PW3 and PW6 credlble anc rellable

n...,.). 1

More Importan’rly, we respectfully dlsagree wrth the Iearned gemor
State. Attorney s‘ argument Wthh accordmg to *he record of apoeal
cropoed up for the f rst tlme on thls Court that the deposrted rnoneyj was
wnhdrawn from company s maln .cash account and Iater deposnted |nto
the oanlc a\cco}utn‘t .by\the respondent To be precise, this is a submission
from the bar T s hot"bo'rné -frolﬁ f’thé:‘te"stiinéhy ‘of “'any'/'°'br’o_‘=s‘ecliitiofﬁ'
Withess Thdead; 4tTHis sthge. The counsal s not & Witnasd ntio cih b

cross-gxamined on the matter.



All in all, from the foregoing deliberation, we are skttled that the
‘prosecution failed to prove the elements of the offence of st_ealing,which

' faced. the respondent. |

We must ernphasize that in criminal trial the prosecution is bound
to prove the case beyond reasonable doubt mstead of sh[ftlng the
hu1den 01 proof to the accused as‘ |t seems :Jpparent |n the case at
hand In Fakuhl Ismall v. 'i’he Repubilc, Cr:mmal Appeal No 146 “B”

of 2019(unreported), the Court stated that:-

ot /5 e/emenfa/y that tﬁe burden of proof in crim/na/‘
" cases rests squbrely” on the prosecution with no
feqwfement that the accused iproves-"ﬁ/_s’*-'fnnocence; ER
. and..that.. such . progf. must. :be. beyond.- reaspnable . -,
doubt see the cases of Joseph Jofin Makune v.
" The Republlc [1986] T.L.R. 44 and Mohamed' Said
Matula v. The Republic [1995] LR 3).” . .

In the- cnrcumstar‘ces, wh le-it :is Lhe duty of the ‘prosecution to.
prove the case beyond reasonable doubt lt |s equally the duty of the
,tnal court to ensure Lhat |t is. satlsf‘ ed that the prosecutjqn V\utnesses in

support of “thei Ease" have gwen relevant evrdence fhich-proves the

‘)-vl. !

elements of the offence;.ywth which the accused stands charged.
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From the foregoing, and considering the evidence on record, we
find no justification to disagree with the conclusion reached by the first
appellate judge that the prosecution did not prove the case beyond
reasonable doubt as no sufficient evidence was put forward to convince
both the trial and first appellate courts that that the respondent is guilt

of the offence of theft.

Consequently, we find that the appeal is devoid of merit, and

hereby we dismiss it in its entirety.

. .- ‘DATED at KIGGMA this 15" day of June, 2022..

F. L. K. WAMBALI
JUSTICE OF APPEAL

I P.KITUSI .
JUSTICE OF APPEAL
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P. M. KENTE
JUSTICE OF APPEAL
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The Judgment delivered this 16™ day of June, 2022 in the
presence Mr. Raymond Kifba Staté Attorney for the Appellant/Republic,
and Mr. Daniel Rumenyela, learned Counsel for the Respondent, is

hereby certified as a true copy of the ofiginal. "

~

" G. Fi HERBERT
DEPUTY REGISTRAR
COURT OF APPEAL
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