IN THE COURT OF APPEAL OF TANZANIA
AT KIGOMA
(CORAM: WAMBALL, J.A., KITUSI, J.A. And KENTE, J.A.)

CRIMINAL APPEAL NO. 227 OF 2021

ESSAU SAMWEL ........cocoimimmtimnmrasmmtansnnsnsnmsnsanasens APPELLANT
VERSUS
THE REPUBLIC ....cociicitiiinmernvemrnninmmressssasssssanans RESPONDENT
(Appeal from the Decision of the High Court of Tanzania
at Kigoma)
(Matuma, J.) -
Dated the 20" day of April, 2021
in

DC. Criminal Appeal No. 7 of 2021

" JUDGMENT OF THE COURT

30" May & 16" June, 2022
"WAMBALI, J.A.:

The appellant, Essau Samwel appeared before the District Court of
Kibondo where he faced two counts. The first count concerned the
offence of rape contrary to sections 130(1)(2)(e) and 131 (1) of the
Penal Code [Cap 16 R.E 2019] (the Penal Code). It was alleged in the
particuAIars of the charge that on 28" March, 2020 during afternoon
hours at Minyinya Village within Kibondo District in Kigoma Region the

appellant had carnal knowledge of a girl aged 16 years old. The second



count was preferred in respect of the offence of impregnating a school
girl contrary to section 60A (3) of the Education Act, [Cap 353 R.E 2002]
as amended by section 22 of the Written Laws (Miscellaneous
Amendment) Act, No. 4 of 2016. It was similarly indicated in the
particulars that, on the same date, time and place the appellant
impregnated a school girl aged 16 years old of Minyinya Primary School.
For the purpose of this judgement, we will conveniently fefef to the girl

as “BM” or “victim” or “PW1” to disguise her identity.

| The appellant denled the allegatlon by pleadlng not gurlty, hencea
full tnal was conducted in which the prosecutlon marshalled five
W’ltnesses.. These are, the victim (PW1), Jesca Razaro (PW2), | Festo_
Gayagu_la (PVll3), Dr EmiI’y Malalto (PW4) and G.7801 t)/C John (P\lVé). In
addition, the afﬁda\lfit of the age of the victirn, attendance register and
PF3 of the '\?ictin‘l‘Were'tendered and admitted as exhibits P1, P2, and P3

respectively.

In short the substance of the prosecution evidence at the trial was
that the appellant belng a teacher had sexual intercourse thh the victim
on 28th March 2020 at noon when she was grazmg goats It was
testlf” ed by PW1 that on that date the appellant called her in his home in

a room near the school where @ mattress was on the floor and forcefully
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inserted his penis -into her vagina. PW1- later went to: her home but did
not tell anybody until early April 2020 when she told the appellant that
she was pregnant after she was told by her neighbours as her mother
(PW2) had travelled to Bukoba. During that period the schools were
closed due to the covid-19 pandemic and resumed in 29 June, 2020.
PWt was ta!<en'to’hospital on 8% September, 2020 where she was
examined by PW4 who revealed that there was evidencé of old
penetration into her vagina and that she was in her 21t weeks of

pregnancy. PW4 prepared and filled the PF3. -

| | ‘In 'hlS defence‘ the appellant dlsassocrated hrmself from the
allegatlon and testlf" ed that he lived in Kibondo town and not in school
quarters and that there was no grazmg grounds for goats at the school
He categorlcally contended that the case  was framed up as there was no
impeccable testimony to show the exact date and where sexual
intercourse between him and the victim was done.’ He testified that on
the alléged daté of the incident, he was at a gospel meeting ahd that he
could not have” called the victim from her home ‘as it is about two

kilometers to the school.

‘As it were, at the height of the trial, the trial Resident Magistrate

acquitted the appellant on the second count in respect of impregnating a



school glrl'for-‘~lack of evidence but.convicted him in respect: of . the first
count of rape. Eventually, the appellant was sentenced to 30 years
imprisonment and ordered to "pay_ the victim TZS 1,000,000.00 as
compensation. The appellant’s desire to contest the trial court’s findings,
conviction, sentenced and compensation order was in vain as his appeal
to the High ::ourt of Tanzania at Klgoma was dismissed in its entlrety
The appellant was also ordered to pay TZS 5 000 000.00 “as
compensation to the victim. That decision did not make the appellant
lose’ interest |n his* pursuit of justice” as 'sub’sed:uehtly,.? he lodged' the

instant appeal, advancing four grounds of appeal.”

The hearlng of the a.ppeal proceeded |n- the presence of the
appellant rn person and Mr. Method Raymond Gabr|el Kabugu21 who
represented hrm The respondent Republtc had the servrces of Mr errkr
Hamls Matttu and Mr Robert Slmon Maglge learned Sen:or State

Attorney and State Attorney, respecttvely

- At the mceptron of the heanng of the appeal Mr Kabuguzr
compressed the four grounds of appeal mto two one that the f’ rst
appellate Judge wrongly conf‘ rmed the decrston of the trlal court to the
eﬁ‘ect that the prosecutron proved rts ‘case beyond reasonable doubts.

Two that the first appellate  judge wronqu varied and enhanced the
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compensation to.the victim from TZS 1,000,000.00 imposed by the trial

court to-TZS 5,000,000.00 without justification. -

Submitting in respect of the first ground, it was Mr. 'Kabuguzi’s
argument that since according to the evidence on record the trial court
undisputedly found that the alleged rape commltted by the appellant to
the VICtlm could not have led to the alleged pregnancy due to the
contradlctlon in the evidence of PW1 PW2 and PW4 with regard to the
period from the date of conceptlon to the date of examination,” the first
appellate judge ought to have held that similarly the offence of rape
alleged to have béen committed on 28t March, 2020 was riot proved by

the prosecution beyond reasonable douibt.

The learned advocate argued further that though the f rst appellate
]udge evaluated the eVIdence on record he d1d not sub]ect 1t to proper
scrutmy Had the ﬁrst appellate Judge done S0, he subm|tted he would
have found that the defence of the appellant that he dld not partlupate
in commlttlng the offence of rape, had raised reasonable -doubt to the
prosecutioni’ ése"and thuis the-evidence of PW1 which was gréatly relied

into’in finding the ‘conviction uncredible; -



In the circumstances, Mr. Kabuguzi strongly contended that the
prosecution.evidvence on record cannot prove beyond reasonable doubt
that the appellant raped the victim on 28t March,A2020 as it is not clear
why PW1 remained silent concerning the commission of the offence for
almost six months before she mentioned the appellant in September,
2020. He' added that PW1 did not also inform her mother’ (PW2) about
the tncident untll she was arrested together with her for ah;oohdlng from
the school. In his view’ this created doubt on PW1's credibility and thiis
the" triai ‘cotirt could Aot have believed her evidence and rélied on it to
Grotind the aﬁsﬁénam‘fs"'eoﬁvic‘tron.- "

On the other hand Mr Kabugu2| submltted that ‘even .the
mvestrgator ( PWS) dld not corroborate the evndence of PW1 that she was
raped on that fateful date He argued that PW5 falled to dlsclose
whether in h|s |nvest|gat|on he dlscovered that there was an open space
a't Mmylnya\ Primary School WhICh ‘could have -enabled PW1 to graze
goats éihce fthe appellant raised doubt on this rhatter"rﬁaihta'iniri‘g that he
ivéd in Kibondo township and not in " school “qUarters.” Sifilarly,  he
stated, the Doctor (PW4) who examined PW1 did not ‘show’ that ‘thefe
Was penetration, which is an 'é;s"e’ﬁmér elémient for proving thé offence of
rape. On 'the.co'ritr'aryf ‘he submitted that the report of PW4 was more
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concerned with the finding that PW1 was in her 21 week of pregnancy.
Unfortunately, he submitted, this is contrary to what PW1 stated in that
she yvas on her 231 Weeks ,of prégnancy. 'In,his view, thls wasa serious
contradiction which fundamentally dented the prosecution case. It was
thus Mr. Kabuguzi's submission that, what would have connected the
appellant w’;th the ‘offence of rape wolld have been'the successful
allegation's"‘of impregnating PW1, which unfortunately was ‘ot provéd

leading to his‘acquittal on that charge by the trial Court.

.Ultlmately,v sumn'un'gvj up.hls subm|55|on Mr Kabugu2| ooncluded
that in view of the ewdence on record and amld doubts ralsed by the
defence case the prosecutlon drd not prove the case beyond reasonable
doubts He therefore prayed that the appeal be aIIowed Ieadlng to the

acqwttal of the appellant

On the adversary S|de Mr Matrtu who addressed us on behalf of
the respondent spmtedly defended the f‘ rst appellate Judge in upholdlng
the convrctlon of the appellant He argued that the evrdence on record
left no doubt that the offence of rape agalnst PW1 was commltted by no
other than the appellant on 28" March, 2020. The learned Senior State
Attorney e'naphasi'z“éd ‘that ‘the esséfice of the offence "of “fape e

penetration as providéd under Section” 130 (4)(a) of the Penal Codé;
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which. in his submission was fully established by-the evidence of PW1-as
she clearly testified on what transpired at the scene of crime on the
fateful date in which the appellant raped her. He argued further that,
PW1's evidence ofl penetration was supported by PW4 who, in the report
he prepared (exh,ibi'; P2- the PF3) indicated that there was .-evide‘nce of
old*"pen'etration lnto her Vaolna. This is contraty to ‘the appellant’s
counsel subm|SS|on that PW4 did not find the evrdence.of Eenetratlon he
arguid. To this end he supported the two courts below in grounting the
conviction of ‘the appeilant relying on‘the evidence of PW1 as thé’best
Giidericé i the Bffehce of rape comes from the Vickin, difing thedeC|S|on
of the Court in Seleman Makumiba v. The Republic [2006] T.LIR 384.

..It vxlas aISo strongly. sdbmitted by Mr‘ M'atltu that contrarv to the
arotments of the appellants counsel accordlng to the record the frrs’c
a.ppelllate Judge thoroughly scrutlmzed the evrdence of both srdes of the
appeal before hIm and ultlmately, he properly came to the fi nding that
the .prosecution proved that the appellant raped PW1 on 28th March
2020. In"this regard he was of the firm view that the’ appellant was

l&gally corvicted as charged.

. On the credrbrlrty of PWl Mr Matltu subm|tted that accordlng to

th evrdcnce on record there is no Justlf"catlon to impeach PW15
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crediibility since being-the victim, she stated ‘what exactly transpired on
tife friatérial” day and Her ‘eVidence was 'not:'s"ériously 'é’f{a'kéri* by the
appellant during cross ekamination. Relying on the decision of the Court
in Goodluck Kyando v. The Republic [2006] T.L.R 367, he submitted
that PW1 was entitled to credence as she stated what she saw and
eXperlenced at the scené of crime, and therefore the two “‘courts below
had no reas‘on to doubt her credlblllty In the C|rcumstancg: he pomted
out that the aIIeged contradlctlons which were raised by Mr. Kabugu21 in
his~&ibmiission” pértaining to the ‘fférice of imprégnating & schdol girl
cannot apply to thé offence of rape as the ingredients of proving each
bffénice are’ q"ijrite distinct. "Acoo‘rdi’ngly, he argued that the abﬁé’llér{f\}oas'

duilly convicted and sehteniced in connection with the offence of rape.

Wlth regard to the delay in reportlng the |nC|dent to anybody, the
learned Senlor State attorney submltted that F rstIy, ‘It is on record that
PW1 mformed the appellant in Apr|I 2020 after the sexual mterdodrse
that she was pregnant and thls was not contested by theappellant
ddrmg Cross examlnatlon Secondly, vyhen PW1 was arrested for not
attendlng to’ school “she mentloned the appellant to "PW2 Who she
é;éblaiﬁfe& ‘that she could not have told her about the incident &5 shé had
gone to Bukoba from ‘March before the offericé ‘was committed and

e



retutned in July, 2026. PW2 also conﬁrmed PW1's testimony that in her
absence she was taking care of goats during corona pandemic School
break. In this regard, Mr. Matitu aroued that, the delay in reporting the
incident could not have dented the prosecution case an'd according to

the record of appeal, the trial court magistrate found the explanation by

P1 plausible.” L
S ", -'&.'jl:“

Moreover on the defence of aIrbr Mr Matrtu argued that accordlng

"’. ".';

-5
E

to the evrdence on record the trral and frrst appellate courts properly
found that rt was not substantrated as PW1 proved that lt rs on the
aIIeged date that is 28ﬂ1 March 2020 when the appellant raped her He
drsputed the appellants allegatlon that he had gone to attend the gospel
me,etmg and returned to ‘Krbondo later. He also contested the appellant’s
testimony that he 'did not g‘lo"ft'o' the school L:orﬁpdun'd on'that date.
l:ventually, Mr Matrtu subm:tted that on the streghth of the
prosecutlon evrdence on record the f“ rst appellate ]udge correctly
conﬁrmed the trral courts t" nd:ng that the appellant |s gu1lty of the
offence of rape and therefore the conwctron lS proper To th:s end he

rmplored us to t" nd that th|s ground of appeal is dev0|d of merit and

reject it
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We have carefully revisited the evidence on record amid the
counsel submissions for and against the appeal. There is no doubt, in our
view, that the ;evidence of PW1 is cruciat in determining this appeal on
the question whether the prosecution case was proved beyond
reasonable doUbt. What is apparent as per the record of appeal is that

the evrdence of the' appeliant in ‘his defence did not raise any serious

i ¥

doubt on the credlbrlrty of PW1 with regard to the fi ndlng that she was
raped by the appellant on 28t"March, 2020. | |

For clarlty, we thlnk It |s pertlnent to start our dellberatlon |n
respect of the complalnt in the F rst ground wrth reutatlon of the relevant

part of PW1 S ewdence as found in the record of appeal

oo VESSal Sa/zzvrre/,- the accused is-my teacher at Minyinya

Primary School. On 28/3/2020 at noon I was at home.

I -was: keeping - goats (nachunga mbuzi).- My ‘teachar

. Essau called. me to his-home at school quarters. He
told me ;é, make love with him I denied.

He removed his clothes first and removed my clothes.
He put me on a mattretss; his room does-have only &
midttress on ‘the -floor. He then put -his penis ‘into rmy
vagina. ~I-ther wert-home. I-did iiot=tell anyone"st
Fome. I'told the teacher Essau that I-am bregnant on
April.’ I was told by my ﬁe/ghbouf that I am pregnant.

11



He didn’t-say-anything. I stayed home ‘without telling
anyone. ...0On March 2020, I already saw my menstrual
period. ...I never entered into my period after March
2 8' 7

During cross examination, éWl affirmed that she had sexual
mtercourse wnth the appellant at the house around school grounds Itis
apparent from Cross. exammatron that the appellant dld not Cross
examine -PW1 on ‘important ‘question’ like-being told that she was
pregnant after sexual-intercourse on that date. Indeed PW1 emphasized
,that-.s‘ne' had ‘been i a8 rela'tion'ship with ‘the “appellant'f’or so‘me ‘time

before that date. "~
._ Gomg by the evrdence of PW1 on record there can be no doubt
that consrdennq the defence of the appellant Wthh was dully

...[

‘ consrdered by both courts below there was penetra’uon mto.her vag|na
on 28th March 2020 and that no other than the appellant who vras the
perpetrator We entlrely agree . W|th the fmdmg of the trial court
magistrate' as ‘submitted by Mr. Matitd ‘that™ PW1 , jgave p‘lauS|bIe'
explaniation “of why she"delay'ed to-report the lncldent'.’to"'an!')‘/o"rie anitii
when she ‘was drrested for absconding from school 48 it Seams shid was

afraid of beitig spotted ori thé sitliation she was experiericing.
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We must errlphasize that the essence of the offence of rape is |
penetration and this is what should be proved by the prosecution as
required under section 130 (4) of the Penal Code. In Mathayo Ngalya
@ Shabani v. The Republic, Criminal Appeal No. 170 of 2006

(unreported) the Court stated‘ that:-

The essence: of the oﬁ‘ence of rape s penetrat(on
| of t/7e ma/e organ nto the vag/na Subsectlon (a} of
Sectior 1304 of the: Penal Coa’e provides...: "t e

SR the pUrpdsé= ‘G proving the offénce of rape,

: *-.-z-pehetrat/bn, - fiowever slight is sufficient to

constitute intercourse necessary to the offence of
rape.t

‘/A-'or“.oﬁ.‘ence-of rape, it'is of utmost importance to
lead evidence of penetration and not simply to give
a “general - stitement allegirig- that - rape - was
commiitted W/‘tﬁoz}'f“-‘e/éb'-_o_frat/'ng what -actially: took
plake. It is theidiity af "‘-'tﬁé -prosecb"tian‘ ‘and- the
court to ensure that the witness gives the relevant
evidence which proves the offence.”, o

l‘<e‘\rert|r‘u_;l tothe- appeal at: hand consrdermg the ~“evidence on

record, we agree wnth the ﬂndmg of the two courts below ‘r” nding that

PW1 proved beyond a. shadow of doubt hat the appellant penetrated her

13



vagina on the fateful date. We are satisfied that as submitted by the
learned State: Attc}rney, PWl gave a detailed account of what transpired
on-that date concerning the involvement of the appellant in committing
the  offence of rape. PW1’s evidence as the victim of crime sufficed to
ground the conviction of the appellant of the offence of rape since as
correctly foupd by the two courts below her eVIdence Was not greatly
:mpeachﬂd by the' appellant durlng cross eXaminatlon Her evudence
demOhstr'at'es' the settled 'p05|tion that the proof of ‘rap'e comes’ from“‘the
prosecutrix” hérself (se¢’ Godi Kasenegela v. The Republié; Crifinal
Appeal No. 10.of 2008 (inreported). Moréover, in’ Selemani Makumba
¥. Thie Republiic [2006] T:L.R 379, the Court emphatically stated that:-
A medfca/ repozt or the ewdence of a doctor may
:'he/p to 5/70W that there was sexua/ intercourse & uUt.
it does not: prove ithat: there Was rapesthatis- Hors:.
. consented.sex,. even if bruzses are .observed.in. the;.
fema/e sexua/ Ort gan True Pwdence af rape has to
ome ﬂ'am the victim, if an adu/t that, there was
penetraaon anc/ no consent and /n case: of any

other Woman concent /s /rre/evant tﬁat there was:

penetratlon
It follbvds«that:’thé‘cOiﬂJﬁtﬁ ¢an still-détermine thie:casé 6f rape based
R T AT e s e s s T .
on the available evidence ‘on record even in the absence of medical

14



evidence (see Issa Hamis Likamalila v. The Republic, Criminal

Appeal No. 48 of 2003(unreported).

We are mindful of the argument of the appellant’s counsel that the
evidence of PW4 who examined the victim and filled a report in the PF3
showmg that she was pregnant dld not 1nd|cate that there .was
penetratlon \IﬁtO her vaglna Thus‘ in hlS V|ew uasv the" appellant‘was
acqu1tted ‘of the flrst count of |mpregnat|ng a school girl, the evidence of
PW4 and’exhibit ‘P2 (the PE3) is useless’ becausé there is ‘no nexus

i

betieen thatev1dence With regard to the proof Gt the ‘bffence of féb:’ef
We thlnk the counsel argument is not founded Though ln the PF3

-ehded up W|th the conclu_,lon that the VICtlm was pregnant in the body

l

of the same. report PW4 |nd|cated Lhat there was ewdence of old
penetratlon though there was no tear |n the vaglna That in our wew

demonstrates that as the.exammatlon was done on 8th Septemyber 2020
“and the offence Wa“s;"‘al,leged‘.‘to"have' been’ "committed "o‘h‘r28t-“-'Mar'ch',
2020 PW4 was perfectly entitled to state what he found durlng ‘the
examlnatlon ‘that is the VIrqma of the vnctlm Kad been penetrated sofie
cons‘,;iderable"‘days befOre the eXamination.‘Certainly, cc‘msideri'ng the
avidence on record:” it cou Idnot have ‘been éxpected o PWA to find

RSN L SIRETI S e MEe T oa s it e
signs of bruises or presence of spermatozoa, in the victini’s virgina as the
15



appellant’s-cotinsel - Would* have wished the report’ to’contain.” Such* facts
as.could not be readily available. if the allegation did not concern- the -
commission of the offence of rape one or two days before the

examination of the victim.

Nontheless even 1n the absence of medlcal ev1dence |n the

Ve vy K
: Teo 8 ...¢ PR ‘.
- L ‘»l!:'

crrcumstances at hand the ofrence of rape could have been proved by

other evrdence on record partlcularly of PW1 Wthh ln our respectful

1!-

oplnlon was not shaken by the appe[lant durmg Cross examlnatlon PW1
demonstrated that she knew the appellant for sometlme and they had.

sexual’ Felation before'the-. date oi”l‘the'~ incident. ‘Tndeed, ’it’ is on tecord

that the victim: approached the appellant after the date of rape that’ she
hadl: miséed “heérmeristrial ‘oycle; but she’ rémained silent: 1" Lazaro
Kalonga V. “The' Repablic, ” Cfiminal-“Appeal “No. 348" of* 2008
(unreported) the Court observed as ‘follows with regard to the eﬁect of

iack of medical evrdence |n provmg the offence of rape

"We are m/ndfu/ of the fact t/;at /ac/( of med/ca/ |
‘e ewc/ence o’oes-nor necessar///, in eve/y case mean.
that:is: not-astsbiished - where - all--Other: ‘evidenée
points to.the fact, that it was. committed, (See for,
| examp/e Prosper Mjoela I(lsa v. Tl;e Republlc,

Criminal Appea/ /‘s/o 73 of 2(’03 ana’ Salu Soscma

16



V.  The' Republlc Cr/m/na/ Appesl No:' 3’] ‘OF 2006
(both unreported) i

Similarly, ln the case:at hand, as we have amply substantlated
above, we are settled that despitierthe fact that.the conclusion on the
PF3 was with regard to pregnancy of the victim, which wasin connectlon
to the offence -tinderthe second count that ended‘into the acquittal of
the appellan‘tythls berng a dlstlnctive offence, did not affectwthe proof of
rape by relylng on th‘e evxden'Ce of PW1: In addltlon, ds Wwe have stated
above, the eidénce of PW4 anil PF3 also corraborted the evidence of
B it fhire wias penetiation into fer virgina. The offerice of rape was
thus proved as required under section 130(4)(a)‘6f the Pénal Code: We
accotdingly disthiss the firét ground of appeal. A

LI

4

Next“ fohconsaderatlbn is the cbmplalnt |n the second ground of
appeal that the f" rst appellate ]udge wrongly enhanced the compensatlon
granted to the v:ctlm by the trlal court We are settled that thls ground
can be ea5|ly determlned as counsel for the parttes are in agreement that
|t was improper for the ﬁrst appellate }udge to lmpose a compensation of
TZS 5,000,000.00”'|n place pf TZS ’1,000;“00,0.00 'i.mp“o's“ed '”by" the' trial
Court withiout "’hea'ring‘“ the parties, We éﬁfg%je;ly*a'g‘r’éé With "léém’ed‘céu'ﬁsél
for the parties that thoughiths first" appellate judge did hot réquire

17



parties to submit on the matter before he made the decision, as if the
trial court had not dealt with the matter. We gather from-the record of
appeal-that, this was not an enhancement as the amount was imppsed
as if the High,(:‘ourt-judge was sitting as the trial court. It is apparent in
the record of appeal that after he made reference to the relevant
provision ofzsectlon 131 (1) of the Penal 'Codé“‘rég'é‘rdinijfth'éj punishmefit
heproceededandstated thus:-
"] /7ereby order that t/7e appe//ant to compensate _
‘the victim PW] Tshs, 5, 000 000/— for. the injuries”
- she* sustaified" ieading: hér to' drop -out: frori schoq/* R
. -laking into cons/deration that as a.teacher.he.ought . ... .. .
to have p05/t/0ned himself as a guard/an to pupils
" '"and assist them to attain their educauorr goals. The
compensaz‘/on orde: shou/d be /mmed/ate/y
recovered from at*ac/?ment and se// of any.of hls :

/mmovebfe proper[y or, ﬁrom /7/5 penszon

CQf?tf!M,ton, W/z/che.ver e_a..S/.er. "

Regrettably, though the order of compensatlon and' ‘observation
may seem necessarv and attracuve the bottom Ime |s that F rstly it was
made w:thou+ affordmg the oames opportumty to: be heard .as required

by faw; and- secondly, uwas':-,rreachea asA-lf;nothmg ‘had ‘happened at the

18



trial court with regard to the compensation of the victim. We respectfully

find that'th_is was legally wrong.

Considering the omission of the first appellate court to adhere to
the well-established right of hearing before an adveree decision is . made
by a court we ﬁnd it pertlnent to relterate what the Court gstated in
Independent Power Tanzama Limited (IPTL) Vi Standard
Chattered Bank (Hong Kong) Limited, Civil Revision No. 1 of 2009

(unreported) that:-

3 R I L KO otk 11 . LR aw e L U L e cE g e v S R
S R LE S R 1;;.'-_ W S m s RS T ST " R

"

. o deCISIOH musr‘ be made by any court of o
jusl/ce, boa’y, or autfvomfy entrusted with power to e

; ¢ U regetorifde ffghtsv--and auties” s5as te" ddversely*:

aﬁ‘mfﬁemlefesfofanypefsm without. first giving . ... 1.
o ﬁzh?.a 'ﬁeaﬁng"»ac_mrding to the principles of natural
jistice..”

In the-evént, Weallow:this ground 6f appeal ‘in-So; far as the order
of compensarlon made by the rlrst appellate Judge |s concerned
However consndermg the decusmn we, have rear‘hed in.the. rst ground of

appeal that:the pFO’SéCUtI'On ‘case .reg'a'rding ‘rapewas"proved beyond

reasonable doubt, we uphold the order of compensation of TZS

1,000,000.00 made By thé trial.colirt as it was not'seriolisty contested by

the dppellant’s counsel in his-submission hefore iis.

19 -



In the upshot, considering our deliberation above, we join hands
withh the concurrent finding of the two courts below that the prosecution
case against the appellant was proved beyond reasonable doubts.
Consequently, save for what we have decided regarding the order of

compensation, we find that this appeal is devoid of merit. We accordingly

dismiss it.

CATED at KIGOMA this 15™ day of June, 2022.

F. L. K. WAMBALI
JUSTICE OF APPEAL, .

- L. P. KITUST .
JUSTICE OF APPEAL

P. M. KENTE
JUSTICE OF APPEAL

The Judgment delivered this 16" day of June, 2022 in the presence
of the Appellant in person; Uﬁrep’résénted and Mr. Raymond Kimbe,
leained State Attorney for the Respondent/Republic, is hereby certified

as a true copy of the original;

G. H. HERBERT
DEPUTY REGISTRAR
COURT OF APPEAL
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