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The’ accused Lazarus Kuminika Ndela is charged with wmurder
contrary to section 196 of the Penal Code, the particulars being
that he murdered onc Isdori Magesa.

In support of thc charge the prosccution called a total of 9
witnesses whose evidence may be summarizced as follows: On the day
Sf the incident the accused and the deceascd and nany others went
to 'do communal work at the home of one Enhald Gaspar. at the
cnd of the work Enhald entertainced ther. with pombe and he appoin-
tcd the deceased to serve:phe pombec to the rest. While thc party
was in progress the accused went to scrve himsclf by force claiidng
that the deccascd was not serving him. The deccased objected to snch
interference by the accused and in the coursc of such objection he
and the accused exchanged angry words and pushed cach other., Howe-
ver the seuffle was stopped after which drinking continued. During
the continucd session the accusced took some watcer and pourcd it
in the hut or kitchen in. which the deccased and several others'
were sitting. This annoyed the inmates who, s a result, decided
to lecave for heme. after they had gone for only about 30 paccs
the accused suddenly struck the deccascd on the head with a heavy
walking stick "mpini wa nycengo." The deceased fell down and died
only shortly afterwards while he was being conveyed to hospital.
asccording to the uiedical cvidence the deccased sustained an
irrcegular wound neasuring 4" long Ly scalp deep on the parietal
region and underlying this wound there werce irregular fouctures
neasuring 5" and 4" long. There were also truises on the face
and chest of the deceased. In the doctor's opinion death was duc
to scvere intra-cranial hacmorrhage following the hcad injurics.
Briefly that was the proscecution casce.

Accuscd in his defence adopted the statemcnt which he wade
during the Preliminary Inquiry before the Distriét Gourt. .In that
statement he said in effoct that on the day of the incident he

and a numbegxbf others including the deceased went to do communal
work at the hone of Enhald Gaspar and that at the end ¢f such work
Enhald entertained them with pombe. The deceased was the person
scrving the pombe to the participants. .t soue stage the accused
and Egno conmplained to Enhnll that thcy'wero not getting pombe
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hile they had worked like anyone else and Enhald accordingly
gave hin  some pombe. He returned to the kitchen and drank the
poube there. Lgno was also sitting in the kitchen. Presently
Joackin: caus and s2id that soueone was insulting Eino. Where-
upon Egno went cutside and started fighting with the deceased
and some others. when the accused went out to sece what it was
all about the deccased caught hin. Kapinga and Kalwebe charged
hin with interfering in their affairs a2nd claimed that he .-
was going about with their women. Then Kizito slapped hin and
pushed him and he hecarie provoked. whereupon he picked up a
stone and threw it but he 4id not know whom he threw it at.
After that he went howe. Some five days lator the police cane
and charged hin with the killing of the deceased. at first he
denied but later he agreed that he threw a stone because the
dececased was straggling hin; that he was defending hinsclf beca-
us¢ his assaillants wcre nany while he was alone. That was in
essencc the defence of the accused.

U
1 summedAghe case to the two assesscrs whe sat with nce and
they werc unaninous in finding, the accused not Fuilty of wurder
but of nmanslaughter on grounds of drunkenness,

I now turn to cecnsider the case as a whole and to decide
whether or not the charge has been proved. In doing so I bear
in wind that it is the duty of the prosccution to prove . its
case against the accused person and that the accused has no
cbligation of proving his innocence. The proof must be beyond
reasonable doubt and the duty of proving the case to that
standard remains on the prosecution throughcut the trial. Shoulu
I entertain any reasonable doubt as to the guilt of the accused
I nust resolve such doubt in faVour of the accused.

The cvidence of Crispin, Egno and Erhald makes it very
clear that the deceased was injured and <died while he was being
conveyed to hospital. Then Dr., Seniono said that the dead .body
of the deccased was identificd to him beforce he perforned post-
norten cxawination on it. Thus frou the evidence of these
witnesscs there can be no doubt whatsoever that the deceased
Isdori Magesa is dead, and I directed the assessors so to find.

The next question to consider is who infllofed. the injury
which caused the death. saccording to Joackiii, &gno and Crispin
the accused inflicted the injury on the deceased and ran away.
The accused in his defence, however, stated that he nerely threw
a stone but he did not know at whon he threw it, and after doing
so he went hemee It is quite clear that after the incident
that night the accused absconded and never returned to the hone
of Egno, his relative, where he was stayings. Then the question
igs if all that the accused did was only to throw z stone then
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Phat made him abscond? Such conduct on the part of the accuscd
cannot be consistent with his innocence and I an satisficd that
the accuscd absconded because he kncew that he had injured the
deceased. I therefore accept the cvidence of Joackim, Egne and
Crispin on this point and find as a fact that it is the accuscd
who inflicted the injury causing the death of the deccasecd,
Adnitteldly there are inconsistencies in the cvidcnce of Crispin
and Joackim on the onc hand 2nl the medical cvidence on the other
which éiéto show that Crispin and Joackin did not clearly scc .. .
the position from which the accused struck the dcceased. But
both Joackin and Crispin are consistent in saying that they saw
th
was struck. This evidence is suppoerted by that of Egno and 1

accused running away frowm the scenc immediately the deceascd

W

see no reason for rejecting it. So that once it is accepted

that the accused alonce ran away from  the scene ilmmediately after
the deccascd was struck, the irrcesisteble infercence to be drawn

is that it is thc¢ accused who struck the blow. In those circuiis-—
tances the inconsistency as to the position from which the accuscl
struck the blow is, in ny opinion, of littlc or no conscquence.

The cvidence also poscs considerable difficulty as to the
actual instrument used by the accusel in striking the dcceascd.
The prosecution witnessces allege that the accused uscd a picce of
stick called "mpini wa nycngo" but the accusced maintains that he
threw 2 stonce. The prosccution cvidence on this point is not
cntirely satisfactory. In the first place there are inconsiste-
ncies about the stick. For examplce, Crispin told the police thav
just Dbefore the incident that night it was Joackinm who had the
stick as the party were going home. In this court, however,
Crispin changed his ssory and said that it was the accused who was
having the stick. Jigain Egno and his son Joackin maintaincd that
the stick belongs to the accused but unlicer cross—examination sgno
was confronted with a statement which he made to tlhie police and
it is only then that he adnitted that the said stick is his own o
it belongs to his own howc. But what is cven more inportant
is that Joackin and Egno wore hesitant in saying what instruaent
was uscd by the accused to injure the deccasced. Senior Inspector
Yusufu Mingwe said that these witnesses nade this disclosnre
only oafter he hinscelf had pointced at the said stick at the hone
of Egno and asked if it had been uscd during the incident. Thon
the question is if the witnessces were clear that the accusced usad
the stick, whky ' should they hesitate to say so? For, once thay
were preparced to disclosc the accused as the assaillant, thoere
scems no logical reason why: they should hesitate te disclose
the weapon which the accused used. It would s.ern to we that the
witnesses werc thus hesidtant because they were not surc what

instruwient was uscd. The suggestion that the decceased was
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Jured by the stone which the accused claim,s he threw during
the incilent is ¢qually untenable because Dr, Seniono said thab
the injuries found on the deceased could not have been causcd
by a blow using a stone. I am thercfore statisficd that on the
cvidence it is impcessible to say with certainty what instruient
the accused used in injuring the deccascd. This however dees
not exonerate the accused. Because I have nade a finding that
it is the accuscd who inflicted the fatal injury, and julging
from the medical evidence the injury so inflicted is a scrious
one. In such circumstances therefore lack of cvidlence as to the
actual wcapon used in causing the injury docs not affcet the
liability of the accused.

I now turn to consider what defence, if any, are open to
the accusced., In his statencnt of defence the accused appears to
raise the defences of provocation and sclf-defence. Becuase he
appears to suggest that he inflicted the fatal injury when Kizito
provoked hin by slapping hinm or that he did so in an attenpt o
defend hinscelf when the deceased was strangling hin and a number
of others were also attacking hin at the same tiue. If the accuscd
was attacked as he claims, one would expert him to raise an alaru
and appeal for help. This howcver he did nst do ant this gees .
to negative any suggestion that he was attacked at all. Fronm
his own stateucnt and fron the evidence as a whole there is no
suggestion that Enxhald, the owner of the houe,and Bgno, the host
and celative of the accusced, ever attacked the accuscd or had any
grudige against hin. Then if the accusced was attacked as he claine

why did he not refer the aattor to Enhadd and Lgno for asgistance

id
C

or scttleoucnt?  Again upon his arrcst for this offence he

a cautioned statement to the pslice in which he nentions Christian
Clencnce as his assaillant that nicht adding that Christian beat
him with a stick in the ribs. He does not suggest that he was
attacked by anyone else. In his statement in court, however, he

nentions other pcople as beiiy; his assaillants. Then the questiun
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is if hc was attacked as he clains, why does he keep on -Doentiondin
differcent perscus as his agsaillants ¢ach time he mokes a state-
nent?  Furthermacre if he was attacked by a uob, onc would cxpect

hinn to say sov at the carliest opportunity when he rade the cau-
tivned statement to the police, but the fact that he Aid not

do so would o tc show that there is no truth-in-his allegation.
For thesc rcasons I am satisfied that the ghaterment o the uccused
is a couplete lie¢ and I accordingly rcject it.

Next, I have tou consider the issue of Crunkenness. It is
true that the accused does not raise it anywhere in his defence
but it is apparent from the prosccution cviildence and therefore
the court has a duty to consider it. Joackin said that on the
day of the incidlcent the accuscd was very drunk. 4again Znhald
sald that communal work stopped at about 12 a.n. and then drinking



-5 -
started which went on till about 8.3%0 p.n. Thus there was a
totzl of over 8 hours' continuous drinking. Enhald further said
that the type of poube which they were drinking could uake a
person drunk if he drinks puch of it. I find that continucus
drinking for over 8 hours was nuch drinking during which the
accused nust have got drunk. Other presecution witnesses,
including Crispin, s~id that the accused was not drunk but having
rcgard to what hias just been said above, I have no rcason to
prcefer their opinion on the pcint. JConscequently I hold that
the accused assaulted and wounded the deceasced in circuustances
¢f drunkenness. In arriving at that conclusion I bear in mind
that sone tine before the incident that day there had been a
quarrel betwecen the accused and the deceased in which they pusheu
cach other but they were seperatcd., I t.ike the view that by
rcason of lIrunkcnness the accuscd was still cxeited cven after
the scuffle was stopped, and he continued to be in:fighting
nood until the tine he oventually assaulted and wounded the
deceased,

In the rcesult I respectfully agree with the unaninous
opinion of .y two assessors and finl the accused net guilty
of nurder but guilty of manslaughter an% convict hin accordingly.
f<; d AN
- o, \/‘_/
XJHe Kisanga,

Taqrd e pm
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Mr. w.H. Seckule for the Republic.

lir, El-Maanry for lir. £1-Gheith for the accusod,

wr. Sckulc: .ccused has a previous conviction of assault causing

actual bodily harm contrary to scction 241 of the Penal Codeo,
The conviction was recorded in Mbinga P.C, Crininal Case No.203
of 1970 and the conviction is dated 29/1/71.

accused: It is true,

Mr. El-Maniry: The accused was arrested on 15/10/72 and has

been in renand eveg sincc. Turthermore he is narried with four
children, 2ll of who depend on him for theiry livelihood. He
is a sinple farnmer. The previous convicticn is ¢f a ninor
nature. I ask the Court to deal with Lin leniently.

sccused in lwitigation: I have nothing to add.

Sentence: In sentencing the accused I take into account what
has Leen said on his bechalf. But I also takce into account that

the deccased was conpletely innccent and that all along the
accused was the onc to blamce. The assault on the dececased was
entirely unprovoked. The accused struck the deccased on the head
which is a very delicate part of the boly, and in doing so he
nust have used consideable force which was sufficicnt to
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cause two big fructures on the skull ncasuring 5" and 4" long.

41l this happencd because the accused was drunke. But this Court
has repeatedly warned that drunkenness is no licence to kill., If

n person has drunk poizbe he wust learn to control it and behave
himself. He must learn to cpnsurc that he docs not become a Jangcr
to the lives ani person of others. In all the circumstances 1 an
satisficd that the conluct of the accused could not attract the
synpathy of this Court. accused will go to prison for nine (9)
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