IN- THE-HIGH - COURT CF TANZANIA
AT TABCRA
(Tabora Registry) -

CIVIL AFPEAL NC. 11 OF 1976
. ]
(Original pC. Tabora Civ. Case No. 1 of* 1976)
Before: E. J. Nyamasagara, R/Magistfa&g. =

NUm‘OH"-PZED ALI RE}ZTULLA ® ® 008000 e e 0o se ILPPELULNT

versus

FA.T[I ESMAIL @ A};INfl ESNJ‘.IL es e s s ee o rse0acae RESPOI\IDENT

JUDGMENT

MAPIGANO, J:

This case cog?rna a house on a-plot of lancd situatecd
within the boundaries of the township of Tabkora and described
as Noe. 138 N Kaze [iill, Ng'amho Area. The appellant unsuccess-
fully brought an action in the District Covrt alle ging and

praying per para. 3 of his plaint:

"That the plaintiff as lancdlord and/or owncr cf the
house No. 138 Kaze Hill, Tabora claims from the
defencdant as tenant the sum of Shs. 54C/= being
arrears of rent due and owing by the defendant
to the plaintiff for the said premises at zgreed
and/or reasonable rent of Shs. 60/= per month for )

S the Pefiqd of nine months from 1/4/75 to 31/12/75."

$ae

He.also prayec for vacant possession, mesne profits at the
rate of Shs. 2/= per day from 1/1/7€ until vacant possession,
costs and any other relief or reliefs that the court ray
deem fit to grant.

-The respondent, an unmarried woman, resisted the mticn
by pleading that she was both the hclder of the right of
occupancy of the land site and the owner of thec hcuase,
Alternatively, she pleadec¢ that she had cohabited with the
appellant since 1964 and that for all practical\ggrposes
their relationship amounted to a marriage unicn and, therefore,
if only implicitly, thot the plaintiff was under a duty £6 .
maintain her by providing her with a reasonable sheltore.

It was commion ground that the roesponcdent is the cccupier
of the plot on which the housc stands. A certificate under
the Land Ordinance thercof was granted to her on &/4/70. She
has been paying the yearly rentals. Further, onec c ertainty
about the parties is that they were for a long time, prior
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to the institution of this suit, very friendly. Hcwever,
as the learned Magistrate observed, there was no sufficient
evidence to ostablish the respondent's assertion that they
were cochabiting. The cvidence showed taat before the r espondent
was granted the mght of occupancy from yecar to year the
appellant had given her the ranagement and full contrcl of
his bar business and had also met the rent in respect ¢f the
premises she occupied at that timce.

It was also common ground that it was thc appellant who

submitted the plans feor the hcuse tce The Town Council and
that on approval of these plans by the Town Council a »uilding

permit was issued in his name, and that thereaftoer, con
completion of the ccnstruction, he paid the ycarly Urban
House tax until that tax was abolishcd in 1975. I may
-interpose here to remsrk that I cdo not quite understend why
and how the Town Council should have approved thc plans and
allowed the appellant to erect the house on a plot over which
he had no certificate of title and which had alreacy been
allocated to s orme one elué. I cannot say whether this was
due to a lack of cco-~orcdination between the land cfficce and
the Town Councii. I am however given to understand that

such a situation is not uncommon and unknown to the authorites
ghd that houses are sometimes erected upon the land allocated
to othérs in consideration for rent or by khe permissicn of
the occupier - the holder of the right of occupancy. That
coulcd be'true,;but at the same time it seemé that such
practice is_iﬁherently dangerous and the present dispute is

a poignantréestimcny.

. Furthermore, it was common grounad that after the completion
of the constructirn thte appellant utilised the building for
the operation of a bar business and that the responcent
continued to be the manageress. And she lived in the same
building without paying any rent. This disputc startcd - fter
the apﬁellant.was refused licence to operate the bar,

There was however a hot dispute as to whether the
respondent made any contribution towards the constructicon of
the house.';Thc respondent contended that she ccntributed
Shs..5,000/=. But the evidence of the appellant was to the
contrary: he denied that she contributed even a cent. I may
pPause here to observe that it was nct disclosed as to how
much the building cost. The learned Magistrate found for the
respondent on this issuece. With respect, thocugh the evicdence
of the respondent was not corroberated, but having rcgard
te the corcdionl, if ncot intimote, relaticnship which existecd
betwecen the parties, I am unable to fault that decisicn, I

will not, therefcre, disturb that factual findinge
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As indicated at the boginning, the learned Magiptrate
dismissed the suit. In the main part, the basis of his
decision was legal. The learned magistrate was in cffect
cf the view that in law a house and the land on waich it is
built are one and indivisible and that they arc incapable
of being the subject of separate estates. Hec found authority
in a passage which appears at P. 39 in the text becck

Land Tenure andé Policy in Tanzania by Prcfessor ReW. James,

which says that:-

At comron law "land" includes very much more
than just the physical scil or substance. It
includes buildings and any other thing
attgched permancntly to the soil whether
above or below the surface''.

This pasamsage, of course, expresses the well kncwn maxim -

cujus est solum cjus est usgue ad coelum ct ad inferose

The learncd Magistrate further hecld that in law tho
grantce of a right of accupancy '"Owns not only the soil on

the plct but all the permanent fixtures on it". He went

on to say that in as much as the hcuse in this case¢ was

?uilt after thc respondent hacd acquired the titls tc the

'use and occupaticn of the land, it belonged to the respondent,

and that it was immaterial that the appellant might have

made contributicn tewards its censtructicon. He added that

if the‘appellant had built cr assisted in the building of

.the hnuse with the permissicn c¢f the respcndent, then at best
he was a mere Licencee ancd that the only redress he could seck

was compensation under the principle c¢f quantum mertnite

But the learned Magistrate pointed cut that in this case the
court was precluded frcm granting any such relief in so

far as the appellant had nct specifically asked for it. He
cited Arusha Tailoring Vs. Mrs. Pucci (1967) HCD Nc. 424,

which restated the rule that parties are bound by their

pleadings.

It is submitted on behalf of the appellant that the
lecarned Meaegistrate erred in helding that the house and the
.land cn which it is built are one and the same and that a
certificate of a right of occupancy is always conclusive
procf that the grantee of the right therein is the owner cof

the hcusos or buildings which happen to stand on the land

in respect of which such certificate is granted., It is
argued that at common law a Adistinction between a title to
a plot of land anc a title to a building thercon can possibly

be separated.
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With respect, I would agree with the abeve submissicne
As Professor Jamcs himself observes in his abovce toxt book
at £. 40, the compon law definition of land is simply a
prcsumpticn and a transfer cf a building sceparately fror the
scil would secr, in the light cof the provisiocn cf the
Interpretation Act, UK, 1889, tenable ¢r innocuous at common
law, anc¢ that an owner could, if he wished, devide his land
horizocntally, vertically or in any other way and disposq of
the same so as to make them separate properties in the
hands of the gro.ntees. Indeed, it appears that this sort of
divisicn has long been reccgnized in Englande. For cexample

in the c¢ld case of Denn d. 3ulkley V. Wilford (1826), 8 Dow

& Ry. K.B. 549, aAbbott C,J. had this to say:-

"No bedy will doubt that if the word "land!
merely is used, without any gualificationr, it
weuld be sufficient to pass meadow and pasture
lan¢d¢, and land covered with water; but when we
find that in this instrument 12 messnages are
.mentioned, and -when we fin¢d alsc, not mercly

Jthat 20 acres of land are renticned, but alsc
20 acres of-meadow, 20 acres of pasturc, 5
acres cf WOOCG eesces.eay it is impcssiblc not tce
sec that the term "land" was mnct intenced to
comprise meacdow anc pasture, a multo forticyxi

we, must say that it was nct intended to pass
hcuses."

"However, as‘Professcr Jamcs further cbserves at the noxt
page,~there;are in Tanzania statutory restrictiocns anc it
“seéWSr%haf ﬁy Sectinn 66 of the Land Registraticn Ordinance,
.qCap. 334, land, including the building, held by o registered
S title canﬁoé be transferred in horizontal portionse.
Even thcn, I do nct think that it is, strictly, contrary
te law if an owner o«f an uncdeveloped plcot privately arranges
with or invites another perscn teo develop the land, cor if the

hceclder cf a right c¢f occupancy accepts a contribution from
ancther person towards such development. Either <f such
consensual arrangement wculd, I think, be in the naoturc of
or amount to a sub-~tenancy or licence. If and when such
arrangement is determined, any permanent or unexhcusted
improverent made by or attributable to the licencec would or
should be regarded as part of the land even by the parties
themselves and inure to the benefit cf the hcldoer cf the

right ¢f occupancy: quidquid plantutur sclc, solo cccite But

the licencee woculd be entitled to a cempensation e¢ither undcer
the terms of their contract <r on the principle of gquantum
merygite. It would be surprising and it woulcd werk a rcal

injustice if the¢ licencee cannot obtain such remedye.

oooi.ooooooo/B
P



-5 .

As we have seen, the parties in this case built thc hruse
jeintly under a special and private arrangement, thcugh the
extent cf the appellant's contributicn cannct be ascertainecd
frocm the evidence. I think that the respondent as the grantee
of the right of cccupancy ca2n, upcn the términation of the
special reclationship, validly and properly assert thc owner-
ship of the house, and this shcul? nccessarily dofeat the
eppellant's cleim for rent and possession of the housce
But at the same time, she must pay fair compensaticn for the
hcuse, for I think the appellant falls in thec cctegory of
a licencee who descrves a compensaticn. This would be in
linc with other decisicngef this court. In Nyrskioze ve. Sofia

(1971) HCP Nc. 413, the husband Nyakioze constructaec a
builefing on a plot held by his wife Sofia under a2 right

cf occupéncy. On divorce, the husband institutced preocoedings
in thg court cleiming cwnership anc¢ possessicn of thce hcuse,
It was helcd by this court, on appeal, that the housc inured to
the w&fé.‘ But the High Court further directer th-t the wife

" .should ccmpensate the husband for the improvementse.

- Ané in Saada v. Saada (1971) HCD Nc. 421, thc plaintiff

Eonstruéted a house on land belonging to his concubine and
the porties intended the house fcr joint use or bencfite On
 terminaticn ¢f their relaticnship a disputé arose as tc the
ownership of fhe hcuse. This ccurt held, on z2ppeal, that in
these circumstances the house inured to the cwner of the
land, but that there was an cbligaticn on the part of the
cwnefiéf the land to compensate the builrfer fcr matcericals
and labaur expende? in ercvcting the housce.

That then brings me to consider whether the ccurt cculd
grant compensaticn when the plaint did not specifically
ask for such relief. Eule 1 (g) of Orcder 7 C.P.C. says that
the plzint shall contazin the rclief which the plaintiff
claims, anc rule 7 cf that Crder says that every plaint
shall s tate specificelly the rel?gf which the plaintiff
claims either simpi§ ¢r in the;%ffernative. As pointcd
cuty, the learned magistrate held the view thet he had no power
to grant ccmpensation to the appellant. I will reluctantly
differ. I think it is obvious that thc ownership cf the hcuse
was a principal issue. In fact it was framed by thoe trial
ccurt as issue Nce. 1 ancd the matter formed the main subject
of discussicn in the court. I therefore think that
coempensation coulcd be granted to the appellant at least
uncer the claim fcr "any cther relicf or reliefs that the
court mey deer fit" in so far as it would not have been
inccnsistent with the relief spoecifically claimed,
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- In conclusicn, I woul¢ diswriss the appeal as rcelates
to the arrears «f rent and pessessicne I would grant
cecmpensaticn to the appellants It is cordered accordinglye.
I remit the case to the trial ccurt for it tc detcermine the
amount of compensatiocn and award the same. I do nct propose
to meke any order as to costs, as I el thst necithor party

has succeeded on his or her main arguments put forward

cn this appeal.

Delivered in Court.
Mr. Patel for the Appellant.

Respendent in perscne.

Tabora, * D¢ P. MAPIGANC,
2nd July, 1977 * « JUDGE.
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