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IN TH= HIGH CCURT COF T NZANIA

AT T2BCR. _

LPPELL.:TE JURISDICTICN
- (Tabcra Rogistry) L
(HC) CRIKMIN.L ;PPEAL NC. 136 CF 1975

(C/F. Gr. hpp. 141 of 1975)
CRIGINAL CRIMIN.LL CLSE NC. 107 CF 1975
,OF THE BISTRICT COURT CF.NZEG/ DISTRICT AT NZEGA
. Befere: Ce fAe Co Odcng., Esqge., D/Magistratce
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NZE PELEZI .....‘.,...'.‘......é......:..l;... [SPPELLILNT'

versus

~
S

THE REPUBLIC ......;I.‘....‘......O...... RESPONDENT

CHARGE' 1st Ct: Robbery with v1clence .c/s -285 &: 286 of FeCe

2nad Ct: Rec»1v1ng stclen preperty c/s 311(1) cf f.C.

J U D GMENT
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SISYL, J:

The two appellgnts, Simcn Lyarbunlswa and Nzea alizs Noa

Pelezi, whao appearpd at.the trisl as f1rst an¢ seccnd. accusee,

respectlvely, an@ whim I shall herocafter contlnue tc cz11 them-

sc,'i.e. flrst &nc seccnd accuse«,. were ccnvicted in the
District gpurt, Nzega, of:‘rebbdéry with viclence.: Tho sécond
accused e lecne was alse charged with_and ccnvicted, on a seceond
count cf Reéeiving stelen property contrary to Secticn 311 (1)
of the fenal Ccdc. On the rcbbery count the accused were

ench sentenceqd fc the statutcry minirmum of seven years ot
impriscnment. .Un the scccnd ccunt the s;ccné accused was 'J'
sentenced tc a further perlod cf three y ors 1mprlscnmu1t with
an crder, }rwever, that the sentences shoulc rgn,ccncurrontly.
Bcth accused have appcﬂled tc this ccurt nnﬂ their =appeals

are crnsnlld.ted. . '

It was nct’ dlsputeﬂ at thu trlql that on the’e;enins of
L/4/73 the dwelllng hcus; CUM shop belenging t¢ the
complainant was 1nvaded by ﬂ;med gangsters wha, after using
perscnal viclence tc the cécupants cf the building in questicon
as well as tc their neighbcurs as a result of which cne person
died, made away with vaori us articles 5f merchandisc waodich
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pairs cf shert trousers, cne net, twc bed sheets, two pillcw
cases, cne brazier, fcur pairs cf sandéls, feour tablets cf
marine soap, five underwears and cne unGerskirt. They alsc
made away with scme cash. The toetal value ¢f the articles
stolen ran tc Shse20,000/=. LEvidence was given at the trial
by the ccmplainant in the case, c¢ne.NASSORC ABD/LLAH (Fle1)
to the effect that cn the fateful evening at abcut 900 peme
he was slececping in- his room in a building in which he alsc
cwns and rans a shope *“hat actually hapvpened is nct very
clear but according tc Nasscro he Qas awakened fr.m slecp

by ncises made' by his sister-in-law,.cne- Kashindye whe,
incidentally did nct give evicdence ot ~the  trinl, and socme
children. The said ncises were actually:an.alarm which the
seid Kashindye and the,chiiéroﬁ were raising. Nassoro jumpced
cut of his bed and intended tc get cuf ¢f his rcome 4s ne
diad sé he came intc 2 cenfrrntoticn with cne of the;intruders
whe had A gun. It seems at thot time there was pandemcnium
in the hcusees With the help f the light prcvided by a lamp
which was then on in the hcuse Nassorce saw the gangster with
the gun, wh'm he i.e. Nasscrc, apparently knew as he Nassorc-
called him, i.¢. the gangster, Surambaye as his name, fire
the gun at his, i.e. Nasscre's, mether. At cnce-NassorQ go%
hold ¢f the gun but nevertheless a shct very narrowly missed
hitting her: It nevertheless cut open hor skin ¢n the hea de
As the strugglc fcr the gun ccontinucd the first accusod caac
forward with a bush knife (panga) and slashed Nassorc with it
én the left side of his stomache While so deing the first
accused was saying that Nasscro should bc killed lest he
identified them later. The first accused then raiscd kis
"pangeae!" agein and this time he slashed Nasscrc with it on

the hcad. He, i.e. Nasscrc, let go the gun and fell cn the
flocre Mcanwhile he saw the cther ginsters busy ccllocting
anc¢ tying up articles of merchandise in the shdpe. Thero-
aftor Nasscrc lest conseicusnosse. He regained it while he

was admitted in the District Government Hospital, Nzogae

Ancther eye witness, MARIOM ABDALLAH (PW.2) testificd to
the effoct that cn the material evening between .00 peme ond
10,00 pems while she was awake in her roum she hearc¢ 2~ gun
being fired at the back dacr of the hcuse where she and her
brcther, the crmplainaﬁt, their mcther and others were. Wron
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camc in Mariam saw the intruders ran cut of the hcusce.

Later thinking th:t the thugs had ron awey she returnod inte
‘the housc. She feund Nassorc (PW.l) and her mcther beth of
vhem she, Mariom, noticed had been badly injured. Suddenly:
the firing started.again. Marism and cthors whe had centercd -
the hcuse began te scramble for the docr. She met the savages -
at the docre. Thq$;n¢.with the gun fired at her hut fortunntely
for her the shcts. missed her. They, hcwever, shct the persen |
whe was imrediately behind her and whe had come in respcnse

te the alarme The seaid perscn fell c¢n the flocr and diad
shortly afterwardse. The first accused then struck her with : -
a panga on the hea *d and. she fell cn tep of the dead perscne
The thugs crdered her te geﬁf).M;riam pulled herself togoether
~nd éot upe. The intruder with the gun then fired at hor and
this time she was hit. cn.her left arrm. She fell doewn againe .
Nevertheless she strugglecd ancd £t up. She was marchoed inte

the shcpe. While there the: intruders _continues tc assault her

whilc others were busy ccllecting things. From her rcocem: the.. .-
invaders ccllected p radicgraer, cne mosquitc net und twe bed

sheets,_.wﬁile in the shep Marieom saw. the secand accused
callect articles of merchandisc, which included khangas,
vitenge, textile material etc. etc. from the shelves and put
them in sacks. Meznwhile thé neighbcurs whe hic come in
resp-nse to the - 1L rr ron back in fear.

In the course of the invasi-n the first accused suggested .
to his ccmpanicns that they shcould kill ‘he -complainant fer
fcar that he woule icdentifyy them, , .it scems cn hearing tihis
the ccmplainant's rother took cut casn wrich, according.tc
Marism amcunted tc mcre than Shs.10,0600/= anc hancded it .
cver tc the intruders while begiing that they shculd not
kill Fi.1l, the ccmplainants. DBEventually, Moriam saw the
intruders carry the lcct cn their shculders and gc out c¢f the
shope ' - ' . '

L report was sent to the Pelice whereupon cne, Inspoector
Ccrnet (PY.4) and ASP. Frank- Phillemcn Gemaya (PW.6) tock up
the investigaticn of the case. They set off far the scenc of
the alleged crime at Mbogwe Village on 5/4/73 at ab-ut 7.3C a.m.
While they were on thygs way they received scme infermaticn as
a result of wihich they, i.c..the Fclice.Officers, changed

their rcocute. They folleweqd the reagd.leading te Tabocrae When
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accusec's heuse they saw forur perscns sitting cutside the said
hcuse. Twc «f these were identified to be the first and
scccnd accused perscnse However, en seeing the Folicco
Officers apprcach the four pers-ns tcocck te their hecls. The
Pclice CGfficers triecd to give chase while firing in the

aire The first accused and twc cthers c.ntinued tc ron away
very fast and they managed tc escape. The secincd accuscd's
attempt tc escapo was, hocwever short 1ived_b§cause he was _
apprehended zlmest immediately by the Poiice Officcr§. 6df:
sidglthe first accuscd's house wére.three bicycles. The two ‘
Pclice Officers, Pu.4 and PW,6, then begen tc interrcgatc the
second accuseds In the cousse of the said interrogation the
seccnd c ccusced led the P lice Officer tc a place in the bush
about fiftcen paces away frcm the hcusc cf the first accused.
They fcund three sacks which were full. When opened the tkree
sacks were found tc crntain five bales «f ecttcn material,

two b;les of American khaki cloth, one bale of khaki material,
cne bale of "Jinja" material, fifi¢y-nine pairsrof vitenge, .
twenty~six pairs <f Xhanga, eight pairs cf shcerts, fcur

Pairs cf long trcusers, scven shirts, fcurteen nappics,
thirty-fcur handkerchiefs, twc bed sheets, five underwears,

cne underskirt, twc pillcw covers, cne brazier, fcur tablets of
Marine tcilet socap, two poirs cof sandals, ¢ne masquitc nct,

cne radiogram, cne Philips radic anad cne cleckes The radic-
grem was pr« duced in crurt znd marked Exhs "£"s The next cf
the articles were als. prcducecd eés exhibits ond they were
ccllectively marked Exhe '"B'", The seccnd accused’s.pockots
‘were secerched and cash Shs«218/35 were fcund and recovered
thoerefrcme This was alsc prcduced and marked Exhe. ''C",
Thereafter the Pclice Ufficers searehed the hcuse of the

first accuscels They focund 'ni” seized a bicycle te which was
tied a2 shct gune Cn checking they fcund that it was loaded
with cne live cartridge. The fcur bicycles and‘the sun .
tcgether with its cartridge were, hcwever, nct procduced as
cxhibits at the triel.

The seccond accusecd was at first charged with murder,
Meanwhile the search fcr the first accused and the cthors
ccntinueds On 7/10/73 acting cn infrrmation receiveé cne
Inspectcr Mustafa Selemani Lu,inga (P%.5) proceeded to the
remandc prison, Tab-ra, where the first accused was then iﬁ
conucetion vitih sorme cther rnttere He, first 2ccnsce? wis
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The first accusced-in his sworn staterent in defenco to il
the trial court thatfch 5/4/73 at about '2.30 pem. whilc ho
was at nis hcusc at Itvelyenguku®village, Hkiniziwa -re
repairing a bicycle ‘he wos visited by thrde pers&ns.a Each
cne cf the threco visiters hod a bicycle and tc cne of t
Yicycles’, which belenged tc (ne Surambaye wic was ldadgr cf
the visitcrs and a friend c¢f the elder brother c¢f the first
accusec, was tied a2 gun. Cne ¢f the said threc visito}é was
the second accused. The said Surambaya and the third vister
did ncot appear in ccurt. Hewever on their arrival the first
accused received them and they all sat cutsicde the hcusec.

The visitcrs then tcld him that they were cn their way frem
Tinde in Shinyangaﬁﬁistrict and thaot they had deviated 6ﬁly
yo have focd at his, i.e. first accused's, hcuse as dirccted
by their friend, presumably the said@d elder brecther c¢f the
first accusecd. OCne cf the visitors askec him, first accused,
what was wreng with his bicycle 2nd cffered to repair it fﬁr
‘him. Lt the sgmétime he, first accused, tried tco berrow cne

¢f the bicycles brought by the visiters sc that he cculd oo

tc¢ his neighbcur to fetch a bage The vis-tcrs fefused”éaying
they feared that he might delay. The first accused then

ia

went for the said bag cn fccte e, however, missed the bag
because his neighbcur haed prne te a funereal. ¢ tried anct

ner
neighbocur ¢f his but he tcc had gone td’ the same funcrale
Evontually he returnec¢ te his hcusees On his arrival he
fcund his wives an< childrcn cutsicde ~ne théy vere cryinge
His perscnal beléngings hac been tzken frem the h us¢ anc ,
scattered cutsice. His wives then tclcd him that cne c¢f his
visitors hné been arrested because they shit a man tc Aeath

from where they came énd the othér twe ha escaped. They further
tcld him that the Police had alsc seized fiur bicycles
including ﬁi; é&ﬁ‘éﬁd sc me luégage which was reccvered

from the bush. his wives ¢xpressed igncrance of thc person{s)
whe put thé sai¢ luggage in the bush. On hearing this thé

first accused went tc make : urther cnquirics frckm his ledder

cf ten hcuses. Hcwever the saicd leader of ten hcuses Skﬁressed
ignorance cof what had taken place exéept thot he hcard two

gun shcts which were fired from the Adirectirn of his, i.ce

first accused's- hcuse and he, i.e. the leader of ten h.uscs,

szi-t thet he th:ought these werce fired by hunters since the

-

surrcunding arers was all Hush., It scems the first e ccusza
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He fcunc¢ her and uprn seeing him she tricé tc run away whorsupon
he assaulted her thereby causing her an ingury on the head.
This landed him in the remand priscn, Tebcra. ©On 2/5/73 a
Pcliceman from Nzega arrived -nd tuls him that he, first
accuses, ha” br-Man intc z shep and rurdered o perscone Ko,
first accusccd, wes then charged jointly sidith the second -—ccused
whem he said he did not knowe

The learned trial Magistrate ccmmendably gave the sccond
accused an eppcrtunity te cross-examine the first accuscce
In the coursc of the said crrss-exarinaticn the first accused
tcld the trial court thet the seccnd accused wrs one ¢f the
threc visitors whe had come to his hcuse and aske® fcr focde
That was the first time for him, i.c. first accuscd, to sce
the socons accused. The first accused went c¢n tc say that the
leczder of the "dolegaticn" was cne Ramadhnni Surambaya
tc whese bicycle was tied a gun.

When cross-examined by the learned Fublic Presecutcr the
first accused denie? that he ever lived at Mbagwe “arcnre
hecording tc him, i.e. first : ccused, he was born and bred
at Ugagarema Uycgu village which is scparated by twe villages
frcm Mbagwe. The first accused, hcewever, addeéd thot he, .
nevertheless, used tc visit o bar in Mbcgwe area cften for
lccal liqucr and in this ccnnecticn he ccnceded that many
pecple at Mbongwe knew hime Cress-esamincd further tho first
accused is recorded t: have said and I qu« te frem the
reccerd. of proceedings in the trial ccurt:-

"When I shifted from Ugegerema Uycgu village tc likiniziwg
I left enly cne £ hcp cwned by Malembela nct of Lrcabse

I have never seen PW.l but I was tcld by my clder brother
that he opened a shep at Mbongwoe alsc that ho had nccused
my ycung brother for stealing a bicyclc. PFW.l teld

lies in ccurt that I usced to meet hime It was nct mo

whe stcle the bicycle said by F“.1 but my ycunger

brether (sic) whe rescemdles me very much esececseess

When questicned by the trizl magistratc the first accused
said that he shifted tc Nkiniziwa frcm Ugerorema Uycgu in
1956. He, first accusoc:’, alsc said th:t he and his brcthurs
rosemble cach cther very clcsely.' His 2lder brcther lives
at Ngulu village abcut three milcs from Mbongwe and ho,
first accusec, suggested thot it might have been cne c¢f his
hrcthers whe went and committed the clleged cffence.

The secrnd accused in his swern statement in Fefonce
£t 1 the tricl court theot on 5/4/73 »e 1oft Tabore 2y Hus
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Thcroqfter he bagnan t¢ moke house tc h'use enquirye Thorc vrs
" madme in the firs* tbreb bnuses wr ich he visisted,"¢n the’

P

fhurth house ho foune anﬂ oough* twe tins cf mﬂiZOt Biﬁéoh

his targot was twe secks of naime h. luft the' tW( “tins" Vf
maisu in tha S"MO h'uSe fer collcéti n 1 ters }«anhilC o1&

' [ H

Gontiﬁue t< 1(0? fcr scmo‘mrro maisc. The sec(nﬂ accusud went
en tc say €h<€ ho then e ame tc o hcuse where' he frund'fhc o
WCmeri Thnir man @éq nct there ncr dda he, 1-e3j;ueoné'
aucuseﬁ, Kncw whe hp‘wés. %ﬁe Said twé wCren whem segcond
accusev said he cculd ne 1rnger 1dentify tcld him to WQit
cutside their hcuses It seums he aia dﬂ tcldd HrWeVOrg Qt
4400 pems therc; suddenly, appeare koliCcMeh frcm behdnd the
hcuses The sni? Pilicemen then arrested him tcgethhr with
the two WCannv
When ko _,voas Y w00 v i+ arrest ‘me of thy Pcliece
men slappoed him in the face and this mece him temporardly blind,
Nevertholess, the Pclicemen alleged that hey i.cs seecnd
aeccusec,y, ¢ killed a pors.n anc demancdu® that he shculd slcw
them his ccmpanitns. He cenied that he hod any ecmprnicnse
Thereaftor, he was tzken together with his bicyele to the
Folice Staticn, llmega, where he wes chrrged with murders
When ho was scarched 5hse218/35 were fcund om end scizcd
frcm hime This mcney was for buying ncizes
Againy the learnce trial magistratey euitc ecrrectly,
gaxve ths Ilel a sievd an cppertunity te cresseccxanmine
the soccnd accused : n he di” s0e Drvins +ie Bald eXvmese
examinati n the sce.n” . -~=-=: s3id thot the maoize whick Lg
was loi kin~ ~ - = fcr demestic comsumpti ne e, ssccnd
) ;ateg(rically denied amy kmncrwledge ¢f the first
accused. lie alse expressed izncrance  f the faet thﬁt tae
hcuse at which he, seo nd accuser’y, was arrestec belongs o
first accuscds Cross—-exanince? further the sotcnd aceusad
t I the trial ciurt that cnycne whe to alleged in ¢ urt
that he, seccnd acoused, was ot the hruse cf the first accused
in the ec~pany ¢f cther pe-ple gave f nlsc evi‘emce €rossw
oxarmine” yet further by the first czecuse< the seecnd accusad
went cn tc say and I qucté frem the reecrd ot procec ings te
"First accuser w:s nct repriring a bieyele at his home
but I cic nct sce him toctally. I wes act cme of thoe
gucsts ¢f the first accuse” vhe locked fir £ ¢7a First

accuscd has nct scen me boferc ithis €ase sc we met in
r .m-nd priscn MNozgee I i net shew the Pclicemcn the
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When cress-exardnzad by the lcarned rsublic fresecutoer
the sccecond accusaed went n te say and I quotes-

" sesersecececacss Firast accused i3 the cwner ¢f tho
heme where I was arrestecd s he ig $lic p-.¥$.n congoern.d
with tho rrbboery in guesticni I have bgen abrestod
cut ~f n¢ reascn cunly cnee in this oagce I have froued
lies ¢n pacple rany times."

The scecond adcqseﬂ callaed twe witnessoes cn his qidhﬁ
The first wes cno DOLO SEUMLE (DW,3) who testified tc the
effect that on 4/4/73 at abcut 8.00 pems he mct the secand
aceused in z bar at Tabiras. The latter then asked him if
there was meize fcr s:lc in Nzoga Districts He replied thnt
there was moize in the villoges but he Ai¢ n t apeeify ~ny
particular villages On the fcllowing dny feea 5¢4073, ho
and the sed¢ond accused bearded the ssne bus whieh was destined
tc Shinyengoe. Vhen the bus arrived ~t Nkinmiziwa the sceond
acgused gt dcwn together with his bieygle and a sack which
he brcught with him fcr the purpese cf buying maizee In an
answer tc a quosti-n put tc him by tho learned trinl
Magistrate Dclc said that since 5/4/73 the next time he snw
the soccn” zccused was cn 16/6/79% in Neega Priscns The scewnd
witness whom the seccnd aceused ealled is KiPEMBE SYUEYL (DWl.k),
a peasnant at Puge area, Nzega District. This witness donied
ever seceing seccnd accused ccme to his, i.e. Kapembe's,
Lhieuse in search cf maizes e alsce dAenier any knewledge o7
both aceuscd perscnss When quosticned by the tricl f--gistrate
Hapcembe tald the tricl ecurt th.t he was serving priscn
sentence at the timc he gave evidence for stoaling clothoese
ko, kapembe, added that the second accuser knew his namc
vhon the scme was callad cut in priscne.

The first accusec hacd .riginanlly expressed a desirc o
call three witncsses. Hcwever, after twe of ther had given
their evidence he cicsed his enscs His first witness wes
his leader cf ton h-uses, cne LUTEJ/ Si#IDL (DWe5)e e testifged
tc the effect that he was nct present ven the Fclicemon
arrived ¢t the house ¢f the first cccuseds. Later, however,
he saw thceg with c¢lcthes whiclk they nlleged to have t ckoen fron
the hcuée of first accused.

Whem questicned by the scccnd accusecd this witncss,
Luteja, said thst he saw the second nccused under the eustcly

cf the ¥Fcliec but he did nt witnoss his arrest..
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prat en 5/4/73 he saw the Policemen g to the hiuse of

Tirst accuscd but added th-t they dicd not, hewever, tzllz tc
him. Later he saw thenm with three sacks full ¢f claothes and
the second accuse” was under their custody. They, i.c. the
Pclicemen, tcl® him thot they hacd arrested the second acoused
but cthers had escaped and ran away. he, Luteja, Jic¢ nct scc
the first accused ¢n that cay and he had nct seen him for many
days. The next time he saw the first accuscd was when the
latter was under arrest. Luteja alse tcl? the trial ccurt that
the Fclicemen kept fcur bicvcles which they alleged to

ebleng toe the persuns whe ran away in nis hcuse as lcader of
ten hcouscesa

In answer tc a questicn put to him by the trial Iagistrate
Luteja said that he had livecd in Nkiniziwa village for cight
yoars. He denied thot the first accused shifted in thot
village in 1959 but much Iéfer thnn thate.

The seccnd witness on thu side of the first accused was
his wife, MILEMBE KIJILE (DW 6). Her ovidence was a mcrc
reiteratirn cf the testimfny af the L irst - ccusocd,.

¥Then questifneﬁ by the secaond accusedakilémbe sai’ and
I quote: . | i

"T usually pay visits tc first accused in remand priscn
vhere we usually talk in  private rcom withcut a
"

Pcliceman c¢r anyboedy but only tw: pecple eceeceessce's

She, hewever, denizad that first accused teld her-what to-
say in crurt. She went ¢n te ‘say thrt (ne ¢f the thrasc
visitcrs had a gun tied to his bicycle. Guestirned furthar
by t he se¢ccn¢d accuserd Milembe tcle the ccourt that it was the
seccnd accuserd whe led the Prlice to where tho sacks centaining
the clothes were after tne FPolice had beaten him -~nd horseif
upe. Shas, hcwever, cinceded thet she cculcd nct be happy
if her husdand, the first accused, was impriscncee.

During cress-~examinati n by the learned Fublic Fresccutaor
Milembe tele the tfial ccurt that at the time she grve wvidince
she had been married teo the first accusoed for fiftecn ylarse

They, at first, cochabitec at Ugercrema Mbongwe nres beforo

¢

they shift.d te Nkinizive. ..t the time she ¢nve evicenc
five yecars hacd passed since they shifted to DNkiniziwa. She
noever visiters Mbc “gwe and thercfcre, she Jdid not kncw that
tnere wore /[rabs there. ficccrdsing te Rilembe it tock o vary

shert tire for the £clicemon ~nd second accuse” to o o+
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rosomble each cther very closely except, acccrding tc her,
the seid br thers arce taller than himself. She thoen alsc
mode the suggestin that it was first accused's elcder brethoer
whe stcl. from Fhi.l an’ ©%.2 but the witnesses mistzlicnly
identifice first accused.

In answer tc questi'ns put to her by the trial Mzogistrate
Milembe deniecd th-t she and first accuse:! mcved in Itwelyanguku
village Nkiniziws area in 1959. fccercing te her as latc as
1961 she ancd first accused were living in Nyambewa village in
Geita District. She alsc Aenie” that secons accuse? asked
fcr waize at her hcuse. )

The learned trizl hagiétrate fcuned beth first an<d sccend
accused guilty as charged ¢n the first, i.e. rebbery, count
and he convicted them acccecrdingly. fe als. fcund the scecond
accused alcne guilty ¢n the sec:nd, i.e. receiving, ccunt and
he convicted him acccordingly.

In his petiticon of appeal the first accused raises nc new
. substantive grcund cf wppe=l excepf protestaticns of his
innccence. The second accused tcc makes protestati ns of
his innocence in his petiticrn cf appeal. However, in
additicn te this hce contends .that he cculd not be convicted
cf recbbery gpghygceiving stclen prcperty at the s amc timce.

It is trite prccéedure that the first appeal is by way
of re-hearing;“ The first zppellate Ccurt dces nct mercly
have to scrutinise the cvidence in crder tc see if therc was
scme evidence tr support the lewer ccurt's findings ant conclu-
sicns. Whrt the first appellatc Ccourt is required to de is tc
mcke its cwn findings and draw its cwn crnclusicns from thoe
evidence cn recor-e Indecd in sc dcing the first ~ppcllate
court must be conticus by making ¢ 1lowence fcr the fact thaot
the trizl ccurt has has the acdvantage <f hecaring ~nd sccing
the witnesses. Cases in which this was the Fucisicn arce legicne

£s I pcinted cut e-~rlier there was nc dispute at the trial
cf the fact th -t on the evening of 4/%/73 at about 2.6C perme
the hcuse cum shep cf the cemploinant Pii.l was invaced by
intrucders whe were arred with a gun and 'pangas'. The said
intrucers lanched a very vicicus ancd savage attack cn the
cccupants cf the building in questiin whe included tko
ccmplainant himself (FY.1l), his sister (Pi.2) and 2dis mother
whe did n~t testify at the trial. The said attack was witl
the éun and pronge -~  wlst atticke” ant, as a wmatter ¢f foct,

-~ eamoeRt “t. e loinent'e n o Ty v
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charge sheet and hereinabeve. Neither cf the accused
disputes this on appenl ecither. The evirence on tiais aspect
of the casec was given by Nasscro Abdzlla (P..l) and Mariamu
(Pd.2). 1In the event I am satisfied that the learned trial
magistrate was perfeectly entitled i1¢ fingd as a fact that a
rcbbery with viclencc had boen cemritted at Ihbagwe village on
the cvening cf 4/4/73.

Bcwever, the mere fact that it has been established that

.

an offence was ccmmitted weuld nct, perse, justify a ccnvicticr

agcinst the accused in the dock. it still is incumbent con

the rrosecuticn tc preve with meoral certaiuiy and tce the
exclusicn ff'uvery reai or reascnable <lcubt th:zt the cffcence ..
sc established was perpetrated by the accused perscn(s) in.

the dcck. Only then will a cenvictirn be upheld for being:.

scunad in law. ‘ P ' ok

In the instarnt appeal the oni& ﬁ;teria1 issue f.r éeterﬁi-
naticn is ﬁﬁethér‘thésé two:éccﬁse? perscns were:suffiéiently
identifiel to bb ucmc of thé fhubs whe staged;the reboory at’
Fbcgwe viilagé én thc moterlml ev%nlnga I has been held by
this crourt as.we11'cs the crurt cf appeal for LEast nfr“c“
that where theuv;ﬁ;nce 1mpllcat1n5 the racoused is entlrely
based con 1Hent1f10at1(n, such evidence rust: be "absclutely
watertrgﬁt to JLStlfy c\ﬁv1ct1(n" .. (See R va. Sebwato .(1$60) -
Zhe 19745 Emmanuecl Tumbn*ele VL_R (1968) B.C.D. 144;

Wilscn OLlic v X \.._;.Ju n.aboDo 183; Andrea v R. (1971) H.C.Do 141).

4 i}

Ls regarﬂé the identificati:n-of the first accusc? théré
is the’evidence ¢f Nasscre (Pli.l) anc¢ Mariamu (Pw.2). Bcth
these witnesses vere positive in their identificaticn of

the first accused whom they said they knew very well leng
before the incident, Beth £#.1 and PW.2 testifiecd that the
first accuseé”was his neighbcur at Nbcgwe'village for oretime
befcré he, first.accused, snifted te NidnizZziwa. ¢, firsf
accuser?, uSed to st the shep cof P¥.1 quité often. Mariam
(PWa2) saia tﬁq some thing and acccrding tc these witnesses
they know first.@ccused very well. The first accuse in his
defence Jdenied that he ever lived in mbogwe villagee.
Accerding tc him he lived at Ugegerema Village which was
separated by twc villages frcm Mbogwe village, He, however,
ccnceded that he used tc frequent ¥Mbegwe village for péﬁbe
drinking ~nc théreby residents .cf Mbcgwe used tc sec énﬁ.kncw'

e, T s yey Ahe C Cfprg gesnssdis ~l1logeti n ot ket Yo Iiv oo
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Lccorcding te Luteja whe, to ny mind, was an indepoendent
witness in tho case withcut anything tc gain or losc cut cf -
the prcceedings, the first accuse” was cnly six meonth
¢1ld in the village =t the time cf the¢ incident. It is evicdent,
thercfore, that My claiming to have shifte’ to Nkiniciwa in
1959 the first accusced lied in cpen court. The learned triczl
Magistrate was, therefcre, entitled tc disbelieve the first
accusec cn this pcint. On the cther hand Nasscrco (P7.1)
tceld the trial ccurt that he and the first accused lived
in the same villagelat Mbc gwe fer five years and on cne
occasicn he, first accuse”, was invelved in an incident at a lccal
liqucr bar ccncerning his, i.ec. Nasscre's, bicycle. This
piece cf evidence, I hcld, is relevant fcr the purp se of
establishing prior kncwledge cf first accused by Nasscroe
In his Jdefence the first accused claimed that it was
actually his, first accused's, brcther who was involved in
the said bicycle incident and that he, i.e. first accused,
and his brcthers resemble each cther very closelye Strange
engugh the first accused whe, from my reading of the
prcceedings in the lcwer ccurt, wculd appesr to be a fairly
knowledgeable perscn an< not a raw citizen, never crcss-—
examined Nassoro oﬁ tﬁiéipbint. -He, first accus¢?, Jdii n t
questicn Nassor.cor. Marin ru on the issuc -f his having brothers
whcm he clcscly rescmbles eithure At eny rate.his éllogntion
was ccntradicted by his wife, Mirembe, who said that the first'
accused's brothers are taller than himsclf. Certairly,
if the first accuse® and his br thers were exactly alik%s the
betti3r judge-cn this pcint wcoulcd be his wife «or scnc cther
thira party‘or perscn and nct the first accuse? himscelf,
All this said an® “dcne Nasscro (PWel) sai® that ho s aw
and identified the first accused with the help of o lamp vhich
was then on in the building. The first accusedocanme when
he, Nasscrc, held the gsun which was used in the robbery.‘ He
slashed him, i.e¢. Nasscrc, with a panga on his left han' and
left sife of the stcmach and finnlly cn the head which causecd
Nasscre tc lose conscicusnesse Nevertheless, by then he had
alrea’y seen an: icdentified the first accusecd, .
In a”ditich tc the evidence of Nasscrc there is, as
afcresaind, the evi“ence of Mariamue. as 2distinct from Nasscre

[
whce appears to have been avakenesd frcm sleep, Mariamu sai~

re-

thnt she wos wide awake whkon the intruders first struciz, fate

e . Jeracftoer, thi. oL
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whc was behind her. The first accused then struck her with a
panga c¢n the head an? she fell on the perscn vhc hal just
ween shet.  Fror, the account « £ Mariamu the first accusce
must hove appeared in front of her in which case the twe of
them were face tc face with each cther. That was an oppcrtunity
fcr Eariamu tc sce and i-entify the first accusec. She cot
up but was firedl at and shcet on the left arme. She fell devm
again but she was crdered tc rise which she Aid anr marched
intc the shcp. While there the first accused continucd to
strike her with his pango while the < thers were busy ccllecting
the lcot. Ageain Mariamu had ample cppecrtunity to secec and'
icdentify the first accused. As afcresaics an’ as Marianu

teco peinted cut there was light pr. vided by a lamp in her
rocm and in the shcp. The important thing to note herc is
that the first accused was nct o stranger in the eycs of
Nasscre and Marjiamu. In this ccnnecti-n it may not bhe
impertnent tc recall that in his testimcny, during cross-
examinaticn by the first accused, Nasscro saicd th t before

he 1lost his ccnséicusness he heard the first accused tell

Iris companicns tc kill him, i.e. Nasscro, because he might
identify them later. Further, Mariamu alsc saic? that the
first accused continued tc assault her with a panga while the
cthers were helping themselves to the lecte The said assault
would appear tc have been meaningless other than for the
purpese of Killiing her, Indead the first accused k! o very
gead cause for fearing that his identify wculd be esteablished
unlcess Nasscre and Mariemu were liquicateds.

Cn my evaluaticn cf the c¢vience I weul? nct hesitate to
find that the e¢vidence «f Nassoro and kariaru even if it were
tc stend alene, is sufficient tc establish the identificaticn
of the first accused.

The cvidence for the Prosecuticn goes on to shew that on
the fellewing mcrning when the first accused saw the Folice
apprcach he tcocck to his heels. If true, then the cnly
reascnable if not the irresistible inference tc be drawnm
from this cenuct, in all the circumstances of this case,
is that the first accused ha<d o guilty consciousa

In his Jefence the first accused ccntended that when the
Fclicemen arrived ot his hruse hc was avay tc his neighibcurs!
hcuses where he had gcne te berrow a bage. He, hcwever, left

heohint three visit-rs one ~f them being a frien™ «f his br ther
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’the first accused was one of the robbers who invaded tkhe
complainzants shop on thc material nigite. o ‘

Suffice it to say that for all these réasons and on the
evidence on record, like the learned trial Magistrate
I am satisficd thnt the identification of the first zccuseq -
as one of the robbers was iully estabiishede.

Turning to the second accused, in count one, botih Nassoro
(PY.1) and Mafiapu (PW.2) testified to thec.effect that they
saw him, i.e.vsecond accused, among the robbers on thoe material
night, Both PW.l and PW.2 said that they saw sccond accusecd
take articles of merchandise from the shop and both of thz .
i.e. PW.1 and PW.2, added that that was their first time to - ,-
see the sccond accused. This means that at the time of the
robbery the second accused was a complete, stranger to both
Pid.l and Pi.2. ‘None of these two eye witncsses described
how he or she identified the seconé acéﬁsed. Though thero
was a almp on the events.must have ﬁagpenqd gquickly and since,
as aforesaid, the¢ second accused was a complete strangoer to
them, circumstanées favouring identificétion mast, thercfore,
have been difficult. This, to my mind, raises the¢ ncecd for -
Piwe.l and #W.2 to describe the sccond accused in court: A
description of the second =zccuscd's attire at the moterisl
time or any other feature pcculiar to him would sufficce
In the instant case PW.l said that he could not recall what-
type of clothes thce second accused put on. This court has .
held that it is unsafe, to support a convictipn on the bexre

assecrtions of witnesses that they hed recogniscd or

identified the accused. (See Ludoivo s/o Keshabu ve Re(1567)
HeCeDe 1943 Meda Mzazi v R. (1972) H.C.D.206). '

The second accused r aised t he defence of alibi. He dalled
a witness, Dolo Shumar (DW.3), a convict, who testificé to the

effect that on 4/4/73 at £.00 pem. the second accuscd was in
a bar at Tsbora. The learned trial Magistrzte rejoctec Dolg]s
¢vidence on the ground that since more th n two years had
passed by the time Dolu gave evidence he, Dolo, coulé not
remember the dates with precision. Secondly, Dolo corceced
to have met the sccond accuscd in » remand prison at Nzcgae

The learned trial hagistrate had the édvantage of seecing ~nd
hearing the witnesses in.this case. I have not had such
advantage. I cannot thercfore say that in disbelieving 5016

e errcde.
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lcd the Policemen to a place in the bush, fifteen paces away
from where all the articles stolen from the complainants shop
vere recovercds The scecond accused in his defence told

the trial court that he went to the house wherc'he was
arrested to look for some maizme for sale. He was alonc. To
some xtent he was supported in this by his witness, Dolo
(DWe3). Howcver, the first accuscd and his witness, lircmbe
(DW.6) gave a different story as narrated hércinaboves Tho
accounts given by Sccond accuscd and PYolo (DW.3) on the oneée
hand and the first accuscd and Mirembe (DW.6) on thé other
differs from that given by the two Police Cfficers, PW.Q'and
PW.6«. The learned trial 1"*agis‘t:ra't:e accepted the ovidence  of
PY.4 and Pii.6 and acted upon ite I sce ‘no causc why the
learned trial ragistrate's decision on this aspect of the
cas¢c may be faulted. It may not be insignificant to obsorve
at this Jjuncturc that the person whox the sccond accuscd
ealled in order to establish that he, second accused, w=as
looking for maizc, Kapembe Sweya (DW.4), denicd any knowledge
of him, socond accuscd, and "is alleged maizc purchasing
mission.  In his petitiion of appeai the second ~ccuscd
contends that the learned trinl magistrate erred in taking
into account Kapembe's evidence because bapembe is very old
and thercfore, his capacity to remermber things let - lone the
day sccond accuscd approached him for maize 'is doubtful if

anye All I can tell thd second accuscd is that Kapombe was

a witness who was summoneéd on his, i.e. second accused's,
qpplication and on his, i.c. second accuseds, own-sidc.

The cvidence of Pi.4 and PY.6 to the cffect that the second
accused led them to a place. where Exhs. "A" ' and "B" is rolevent
and admissible: - See Section 31 of the Evidence, Act, 1367,

In all the circumstances it can safely be inferrcd thnt the
second accused knaow the prescnce of the exhibits where tﬁef
were found and recovered. These ‘exhibits were stolon in the
course of z robbery during the proceceding nighte If the

second accuscd had seen séme other person(s) put them, i.ce.

the exhibits, there or if he had scecven or discovered tiacm per
chance hy ought to have said so. However, hc never said soe.
Instend he catcgorically denied any knowledge of the exhibits.
This is not truc =as it is the second accuscd who geve Filelt and
FP7.6 inforrmation which led to their discovery.  Sincc tha sccond

recctsed was nnt s rasidoent Af thrt crar ~ud Ehe ot T oA
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nd I have cvery reason to believe that it were so thon it
follows that the second accused must h:ve posscssed aand
conveyed the exhibits prior to théir being deposited wherc he,
socond accused, led the Police laterse 1In view of the fact

that & short tirie, less th~n a &y, hacd passed f rom thce tirnc

of their being stolen to the time of their rccovery with the
cooperation of the second accused-I ar, in all the circumstnnces,
of the firm view thnt the socond accused.was one of'fho actual .
thicves. In the light of this conclusion the defence of alibi
raised by the second accused does not raisc -ny reasonable

doubt or any at- all  in my mind. It did not raise any doubt

in the nind of the trial' magistrate cither.

It is thus open &6 find th»t the identification of tho
second accused by P¥W.l and PW.2 has been supported in moterial
particular by independéni and crediblelgyidence. In the eovont,
again like the learned trial Ragistr&té, i1 am satisfied tha
the identification of the second accused as cné_of_the robbors
was sufficicntly establisheda. o 7 S

Turning to thd sccond count, I do'not hesitate to éay
that the appeal on thi's count has merite Put simplf fbb;efyx
is stecaling with force or violence. There are.nqmqrqqg
decided casss which 1ay'éowﬁrth5t~a person cannotwlay down that
& person cannot be convicted of ste¢aling and recciving the
same thinge The addition of thp sccond count togethur with
the conviction thereoh wére,’wﬁth respect, ill concecivede
The samc cannot therefore be allowed to stand. Accordingly
the conviction agcinst second accused in count two is
quashed and the purported sentence passed thereon is sct
aside.

ts regards sentence this was.a heinous crime. The accused
¥rerc members of an armed gang; armed with lethal weapons -

a gun and a panga. The undisputed evidence shows th-t a person
died in the course of “the robbery. ' It would zZlso appcar to

i@e that it was mere Grace of God theat there were‘not morc than
.onc death. Tho complainant, his sister and his mother wcere
brutally attackcd »nd injured. Thec offence of robbery with
violence is, as was corrcctly observed by thc learned tricl
Magistrate,:scheduled under the I inimum Sentences hct, 1§72,
The learned triel Mdéi;f;éte alse cppears to have apprcciated

the gravity of the offence with which thesc two accuscd

-

: Ve et
stcod convictud. iz w~g, hewever, influenced by tie I-ef
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There are glaring aggravoting circumstances in this
cese. These persons are, needless tc say, very dangerous
elements to the society and in my view the longer they are
kept away the bitter for peacéful develobment of innocent
citizens. No doubt these_personé oust stillﬁcthidor :
themselves cxtremely lucky that they were not tried for the
capital offence of murder. . .On the cther hand I fail to
understand why the learned trial magistrate who is an
aexperienced magistrate failed to see that this was a fit:
case for.commitment to. this court for scentencce. Even thon,
however, this court still has power to.enhance.the¢ sentcnce
provided that the accused are given, at least, reasonable
notice. I heave intended.to do so when the accused 3ppeardh
for judgment. For reasons unknown to me each time this
judgment was fixed for delivery none of the accused was

brought from prison. This state of affairs has persistcd::

P

until now when it is almost a year since judgment was duce '
In the event I have nc alternative but to leave thce -

sentence which, to my mind, gravely errs on the lcenient side,
undisturbed. .

In the final result.save in count two thesc appcals fail

and they nre dismissed.

Delivered in ccurt this 28th March, 1977.

s

Certified true copy of the Original.
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