IN THE HIGF COURT O TANZALVIA
AT TARORL
MISCFLL.NEQUS CRIMINLL CLUSE NO. 40 OF 1 975
In the matter of an application for

LEAVE TO APFEAL OUT OF TIME

and
In the matter of Criminal Casc No., 26 of 1975 in the District

Court of Mpanda District at Mpanda.

THE REPUBLIC
versus

VILLIAM SIKAZWE

KIMICK/L, J, - This is an éppeal against conviction and
sentence,

The aprnellant in this case Yilliem Sikawe was cavicted,
with another person, whose apneal was alloved by the Inbora
High Court vide crininal fLppezal Mo, 85 of 1975, of office
breaking and stcaling shs., 460/-.

The Tabora High Court judgement which allowed the
apprellant's co-accuscd in the lower court is reproduccd

below for easy reference.

JUDGEMIIT
"The appellant SALLVATORY S/0 BARABLRA was convicted of

office brecaking, contrary to “ection 296(1) of the Penzl
Code. Ilnother accused killiam s/o Sikazwc who was

tried jointly with him was also convicted and has,
apparently, not appealed. They were referred to as the
first and sccond accused respectively and I will continue
calling them so in this judgment.

The particulers of the offence recitcd that on
28/12/74 at about 17.30 hours, ¢t Mpanda, thc two
accused persons brokce into the office of the Mbeya
Region Co~operative Union whence thoy stole cashy
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shs. 460/-, thc propcrty of the said Union. Both
pleaded 'Not Guiltyt to the charge.

The prosecution's casce established and there was no
dispute that thc officc was in fact broken into snd the
money which belonged to the Union stolen during the night
in question., 4t that time the first accusced and the
sccond accuscd werce in employ of the Union at that

office as cashicr and watchman respectively., It was

also hot in dispute that the offcnce was committed

when the seocond accusced was on duty or supposcd to be

on duty at tkc officc,

There were thrce pieces of evidence against the first
accused., Thc first was an allegation that he had been
absent from duty from 24/12/74 to 30/12/74, during wvhich
period the offence took place. Very obvioucly, this
by itself wvas too weak to conncct hinm with the crime.
Ind in any case, the accused who admitted that he

vas absent during thot period, gave an explanation in
that regard, whick cxplanation was fully backed up

by P.¥,2 Mlimbila who was incharge of the office. It
was simply that therec was no work for him to do at that
tine and he did not seec a*y scnse in going to the
office, Indecd, the lcarned Magisztrate founc¢ that
cxplaonation reasone! le.

The second piecc of evidencc was thet on 28/12/74 during
th¢ afteinoon, the first accused had gonc to the

house of P,'.2 2nd asked for a salary advance, P,7 .2
told him thet the money was in the office and promised
that he would lend him the amount he needecd on the
folloving Cay. In substance, thce fir st accused did not
deny that account and, ncedless to obscrve, that fact
alone couvuld not hsve implicatec him in the offence,

The third piccc was a statement to betective Tergeant
David (P,¥.1) by thc sccond accused in which he fully
implicated him. .Jccording to both P,L.,1 and P.: .2, the
sceond accuzed first denicd any Imowlcedge of the
culprit and that it was only when he was giving a
statenent to the Police in writing, that he started to
implicate thce first eccused. DBut, in effect, thc
second accused retracted that statonent vhen he gave
cvidence on oatl” at his trial. He claired that what hc
wrote at the Policc Station was what was dictated to
him by the Folice,

The lecarned trial lMagistrate hcelc thet the statement of
the second accused to the Tolice was truc andé that the
fect that thce first accuscd was ot the material tinc in
great nced of moncy fortificd Fim in that belief, He
concluded his jucgncnt in the following terms:

"There have been all evidence that there was money
received by P.YV,2., There is agreement that P.U.2

and first accused agrccd to meet on 29/12/74 so that
the first accused could bc advanced thc noney. So
the first accused after knowing that the norney was

in thc drawer, of P,%.2, he went and conspired with
the second accusced and stolc it. The second accused
was not an accuscd vwhen hce revealed wiat happened
(vhich is dcbatable). I fcel that thcre is cnough
circumstantial evidence to nekce this court safely act
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on it. I bclieve that tihe accuseds had conspircd
and brokc the officce and stole noncs s allcged ...
e.e.. I convict both sccuscd 28 clharged,”

The eppeal ig mrinly on the following four -rouands
(it suitable elterations):

"(1) ‘That if rcally the scconé sccuscé saw e
cnter the office thirough the window, why did he
not teke any =«tep to apprchend ncg

(2) That if thc second accused saw ne hreaking into
the office, why did ke not say so at thc first
instance wvhen he was questionced 2bout it

(3) That if what the seconl rclated to the Police
at the Police ftation was truce, why ¢id he not re-~
peat it in court throughout thc trial; and

(4) That the fact tlat I lad approachiea 2.%,.2 for
rnoncy could not have established thc offcnce
ageinst nc beyond rcasoneblec doubt”,

I rust say at once thet there is considcrable nerit in
each of thcge argumente, It is cle r thet the learncd
Megistrete based the conviction principelly on the
statecaent of the sccond accuscd et the Jolice Ztation.
That statenent, as the lcarncd Magistrate found,
conflictcd with what hc had earlicr told the Policc in
raterial perticulcers, and ag carlicr renmerked, it was
actve 11y retracted by the sccond accusced vhen he gave
evidenee in court, Let alonc that the rcpeated
inconsiastcencics were a rcflection on kis credibility, thc
fact tl'at he was, in thc circumstances of this cace,
n,turally the first princ suspcct, introduced & big
clcment in his motivation for shifting thc blame for
the offence on another person. ..nd since he did not at
211 inplicatc hinrelf in that statoncnt, therc was
strong cause tc cdoubt the veracity of his story,.

But, that is orly on thc assuription that the statcoment
wag evidence against the first accuscd., The true
pocition is thet it was not and thus it sbkould not have
been taken into consideration against the first accuscd,
I will renindé the lcarncd Magistrate thet cven in a sitva-
tion where an accuscd inplicates big co-accused in

an unsworn statenwnt mede in court, thee statenent

canmot in law be taken into congideration againct the
co-accused: Hec Patrici Ozia VR - 1657 i.. 36, anong many
authoritics, It would hsve been cdiifferent if the sccond
accusecd hacd given suvch cevidencce in court on oath or
affirmotion.

In thet event his evidence would have been on the canc
footing as that of any other vitness and night have been
taken into considceration ageinst the First accused irrcs—
pective of whether the gecond accusca would have
inplicated hinself or not: Of course, bearing in nmind
that it is cssentially accomplicc evidonce,
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The sun of it all is thet the conviction was certainly
basced on evidunce which was bad in lsv and weak in fact
and it is not surpricins thet Mr, itabaye for the
Republic fclt bound to conccecde straightaway that

he did no* support the conviction,

The appeal is accordingly alloied and the conviction
quashed, The sentence of five years inprisonncent,

which incidentally was excessive, as wcll as the order
for conpensation, arc cct asicde and the appellent is to
be sct frec fron custody forthuith unless hc is dcteincd
on anothcer lavfil ground.'

The appcllant's grounds of ap;cal arc that

(1) That I ncitcr saw ti.c 18t accrsed nor anyboldy
elsc cnter the office throush the windovw during 211 thet
tine vwhen I was on guard.

2. That thc Police threatencd to harm ne and then the
forccd mc to sign on the peper they ed preyered without
rny lknowledge., In actunl fact I signcd for sorcthing
which I had not a prior knowledge of its contente.

3. Tlet hed thcrc been any trouble at ©lc oifice I
would not bhove hesitated to contact ny fellow watchman
on the matter,

4, That T was concducting ny cuties very snoothly.
Therefore I did not 'mow what hawircned in tle officc
ag I had chcecked the door and the window and seen thet
they were locked and shut respectively.

5. That thc trial lesincd Magistrete nade an crror by
conzidering the statenent which the policce prepered anc
forccd nmz to gign. In fact this evidcnce was conplctely
unreliable.

6. That I ncver know wherc the noney was leftat our
office and thercfore I was completcly inocent of the allercd
stolen money. 'hecther the ihoney vas kept in a safce or
in a draver I could not kmow. .nd to the best of ny
knowledge no one opened the window ~né entercd the
windov during ny officc¢ hours.
In vicw of thc 1st accused's acquittal by the High Court
né in view of the fact thet 2n cllent's ground 6 of his
ppeal could be truc and thet It wag possiblce that the
onplainent 1,2 Martini Mikimbile couwld have nisappropriatcd
. 3
1¢ noney hurricly end thcen stage the theft, ‘I Lind it unsafc
o upkold the oppellent's conviciion,
The apireal ig for thc above reasgons alloved. The

5

onviction is quashed and thc scntence end orders macde there

1dcr arc sct aside.
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The apnellant is to bec get ot liverty forthith unless

keld levfully under other chargec.

o
:A%f{ '
S -~ {Z/L* 4 Qb. L/\--'M. ek
M. P. K. KINICIL.

JUDGE
4/5/19717

Delivered in open court this 6th day of lMay, 1C77.

.3/
i?//fﬂy;. 414;”u3.
( M. PNE—EKINICIL )
JUDGL
6th May, 1977




