
IN THE HIGH COURT OF TANZANIA
AT PAR ES SALAAM

(PC) MATRIMONIAL CIVIL APPEAL NO. 12 OF 1980
(From the d e c i s i o n  o f  the  Primary Court o f  Miono

Bagamoyo D i s t r i c t )

AWESO ALLY ............A p p e llan t
(O r ig in a l  R espondent)Versus

MATUMU SAIDI ............Respondent
(O r ig in a l  P e t i t i o n )

JUDGEMENT

MAPIGANO, J .  -  The a p p e lla n t  AWESO ALLY i s  the husband 
o f  th e  respondent MATUMU SAIDI, They c o n t r a c te d  t h e i r  m arriage 
under customary law r i t e s  about 24 y e a rs  ago . S ix  c h i ld r e n  
have been  b orn  out o f  the union , On 9 /1 /8 0  the resp on d en t 
came t o  the Primary Court at M iono, Bagamoyo to  p e t i t i o n  f o r  
a d e c r e e  o f  d i s s o l u t i o n  o f  th e  m a rr ia g e . She su cceed ed  and 
the  c o u r t  pronounced the d iv o r c e  on 4 /2 /8 0 .  She had based  the 
p e t i t i o n  on c r u e l t y  and w i l f u l  n e g l e c t .  T h is  i s  an appea l 
from  th a t  d e c i s i o n .

I  th in k  th e re  was s u f f i c i e n t  e v id e n ce  which j u s t i f i e d  
th e  judgement o f  the low er  c o u r t .  There was ev id en ce  from 
t h r e e  w itn e s s e s  which l e n t  support to  the r e s p o n d e n t 's  
a s s e r t i o n s .  I t  was e s ta b l i s h e d  th a t  on two o c c a s io n s ;  the 
a p p e l la n t  had been convicted by co u r t  f o r  a s s a u l t in g  the 
resp on d en t  p h y s i c a l l y .  I t  was a l s o  e s t a b l i s h e d  th a t  she has 
been  l i v i n g  s e p a r a t e ly ,  f o r  th e  l a s t  fo u r  y e a r s ,  l a r g e l y  in  
o r d e r  t o  a v o id  the i l l - t r e a t m e n t  he had been s u b je c t in g  her t o .  
The a p p e l l a n t 's  answer to  her p e t io n  was a g e n e ra l  d e n ia l  and 
a p le a  o f  r e s  ju d i c a t a .  His memorandum o f  appeal r e p e a t s  the 
same. But I  am s a t i s f i e d  th a t  the low er  co u r t  was e n t i t l e d  to  
a c c e p t  and a ct  upon the ev id en ce  adduced by the  resp on d en t 
and her th r e e  w i t n e s s e s .  And w h ile  I  f u l l y  s u b cr ib e  to  the 
v iew  th a t  d iv o r c e  i s  n o t  a m atter which shou ld  be t r e a t e d  
l i g h t l y ,  I  am q u it e  s a t i s f i e d  that th e re  i s  no hope in  t h i s  
c a s e  th a t  the  p a r t i e s  can p o s s ib ly  p ick  up the p i e c e s  and 
l i v e  to g e th e r  a g a in .

Res ju d i c a t a  d oes  not a v a i l  the a p p e l la n t .  I t  i s  t ru e  
th a t  th e re  has been a p re v io u s  a c t io n  tetween the  p a r t i e s  
b e f o r e  th e  same co u r t  in  1977* The a p p e lla n t  had brought 
p r o c e e d i n g  to  com p ell the respondent to  r e tu r n  to  th e  
m a tr im on ia l  home. A fte r  h ea rin g  th e  p a r t ie s  the c o u r t  came t o  
th e  d e c i s i o n  th a t  the  m arriage  between them shou ld  be d i s s o lv e d
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a f t e r  an e la p s e  o f  n in ty  d a ys , n o tw ith s ta n d in g  the f a c t  
th a t  th e  resp on d en t had n e i th e r  c r o s s -p r a y e d  f o r  d iv o r c e  nor  
s p e c i f i c a l l y  asked f o r  ii, In her te s t im o n y . - On appeal to  
th e  D i s t r i c t  Court o f  Bagamoyo by the a p p e l la n t ,  th a t  
d e c i s i o n  was u p se t .  On a fu r th e r  appeal to  t h i s  co u r t  by 
th e  r e sp o n d e n t ,  i t  was h e ld  th a t  the  D i s t r i c t  Court 
was r i g h t  in  s e t t i n g  a s id e  th e  d e c re e  o f  d i v o r c e .  Most 
im p o r ta n t ly ,  i t  was a ls o  h e ld  th a t  the  a c t io n  f i l e d  by 
th e  a p p e l la n t  in  the Primary Court was m is co n ce iv e d  and 
n o t  m a in ta in a b le , by v i r t u e  o f  s e c t i o n  140 o f  t h e  Law o f  
M arriage  .Act, and, a c c o r d in g ly ,  the p ro ce e d in g s  were 
found  and d e c la r e d  to  b e  a n u l l i t y :  DSM. (PC) C iv .A pp .
No. 3 1 /7 8 .

In con seq u en ce , t h i s  appeal i s  d ism issed  w ith  c o s t s . -

DAR 23 SALAMI 
1 5 th  December, 1900

(D. P . MAPIGiSNO) 
JUDGE.


