IN THE HIGH COUKT OF TANZANIA
AT MWANZA
. A PuLLuTE JURISDICTION
HIGH COURT CwIMINAL APrw=AL NC. 154 CF 1982
(Original Criminal Case Noe 91 of 1981 of the District Ccurt of Bunda

District at Dunda ~ Before P. Z. Kagali, #sqe., District Magistrate)
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(Uriginal Accused)
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(Original Prosecutor)

CHaRGHs Store breaking and Stealing c/ss 226(1) and 265 of the rlenal Code.
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The appellant and ani:ther person Robsrt Brushi were jointly
charged for storebreaking = nd stealing M.C.H. milk. The appellant was
a Medical Assistant at Bunda health centre and his co-accused a
watchman it the same place. It was stated that during the night of
21/10/81 the ¥.C.H. Store was urokem intc and 20 bags of milk were stclen.
The appellant anu his co-accused were suspected. They were arrested and
charged. In his defence the appellant denicd that he broke the store.
His co-accusod zlsc denied the chargee The appellant was convicted and
sentenced to 5 years. The other accused wis acquitted. The appellant
has been represented in the appeal by Mr. nugarabamu.

The whole evidence adduced against the appellant was circumstancial
It was said that becuuse he was holding the keys . f the dcors of the
offices or rooms adjacent to MCH store, he had opencd those dcors and
entered and from there he climbed over the wall anu entered the MCH store
and took out the milke 4 sketch plan was produced in court and indicated
that the premises in gquestion haud 7 doors each with a lock and keys. These
were marked ABCEFG and He Two doors B and H led intc the MCH office and
door C opened into the MCH store. It was admitted that the appellant
kept keys for doors ADSF and G while the coordinator of the MCH, one Nancy
veter (PW.4) kept keys for doors C and He It was undisputed that the
appellant did nct have the key for the milk store. It was the
presecution's case that the appellant oppened the MCH office and frem
there he climbed the door int. the MCH store and tock out the milk
through a window which they marked De. Thereforc the question was the
possession of the keys. 1In this connection the doctor in charge, Waziri
Juma (’W.3) stated among other things:

"eseesw doors ABSF and G keys arec kept by
the lst accused (appellant). Doors C

and H keys are kept by the MCH
Cocrdinator. I cannct tell whe is helding
the dupliczte keys,"

The appellant in his evidence said he held onc key each. The MCH
Coordinator (PWe4) said in his evidenoce:
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"I keep keys for door C and Ho The rest of
-the aoor keys are kept with the lst accused."

He did not say who kept the duplicate keys of these doors C and d.
according to the eviuence «f the doctor in charge the appellant anl the
coordinutor each held uvne set of keys of the reclevant rcomss The cther
se¢t was h2ld by unknown persons It was possible for that unkncwn perscn
to use the cther set of the keys tc cpen the rocms and steal the milk,

The trial magistrate made a finding that the appellant held two keys fcr
each dour ABZIFG but this was against the evilence of the doctor in charge
who said he did not know whu held the duplicaies, meaning that the
appellant's asserticn that he held one key for each ucor was truze I
find that the circumstancial evidence left other possibilities so it did
not point irresistibly to the guilt of the appcllant. T allow the agpeal,
quash the convicticn, set aside the sentence and crder his releases
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