IN THE HIGH COURT OF TANZANIA

..(PC) MATR. CIVIL APPEAL NO, 19 OF 1981

an

(From the decision of the district court of Tarime
at Nyamwaga in Civil Case No. 82 of 1981
BEFORE: E, O.ONGATT, E3Qs, PRIMARY COURT AGISTRATE)
BHOKE l‘iESHACI( .0.....DD.OQ'..GIOo.‘o..ﬂ..'.‘.‘ﬂ...ﬂ APPELLANT
versus
‘4ESP{ACK CHEGU .........G....":...0.0ﬂ.o’...O..O. RESPONDENT

SUBJECT: Divorcce
JUDGENT
———————

a .-

KATITI, J,, - Bhoke heshack, the appellant in this case, filed

r

a petition for divorce, and echoed the contents of the same in
evidance, by testifying supported by her mother, that, although,
she married the respondent in 1965, and had seven children,
with him, the said respondent had persistently wilfully .
neglected her i,e, denying her faod and clothinge. She claired
that finally he oxpelled her fro~ the =~atrimonial howe as from
1975, rendering her to totally depend on her parents. With
, the respondaent denying the charges, and supported DW.1l and
DW,2, insisting he had been properly maintaining her up to
1980,.when she began truanting and denying him sex, the court
came

unanimous{ylwith the w7erdiqt, that, on the credible evidence
available, the incidents, 3£ there actually were, did not
Justify the dissolution of marriage.

The issues in thais casé are,..as were appreciated by the
lower..court two, eililier of whigch may independently be evidence
that marriage, has irreperably broken down - ghey are: (1) whether
there was wilful ii.clect aqé?i?) whether therd was desertion
of the petitionecre. The.lower gogrt, found nonq of the above

issues establishud, dismissed the petition and hence this appeal.

In the face of the appea), I have to visit the ‘wo issues as well.




I shall first gct into the inquiry whether wilful neglcur,

was established by the complaining appellant. I think, ‘he
appellaint, subjoct to proof of course of complaint, is - “itled
to base her.,petition, inter alia cnm wilful neglect to provide
reasonable maintenance, as the husband is by law enjoin~d %o
~aintain his wife by providing accom~odation, clothing and

food - sea.isect, 63 (a) of the Marriage Act 197). The nature

and quantum of maintenance should .. ~be measurc?, esgainst

:
the back grouixd of the general standard of life, normaltly

enjoyed by the said husband. In this case, the petitioca:r

t61d the court, that, since 1965, the respondent has..ito; beeh
providing her with féod, nor clothing. And yet her ™ot r

hrought the date ncarer - saying the petitioner has not szen
maintained since 1975. Having consicered the evidence .-lduced,
like the lower court, I find the inconsistence of evid e

between PW,1 a.:d PW,2 negatively inti:iguinge. Further, e
petitioner havi:g told, the court, that she has had sc 2

children the you:gest reing five m~onths, with the res;c dent,

sha did irresistcbly birovide an infereﬁce, that, all ti..s

time, except for thc period after 1980,ishe was cohabi’ng with

. the respondant, otherwise I cannot see, Ity what remotc control

fhe could hava fathured the §aid childrer, If this was “he case,
and as did the Lower cour£, I beliave tré sa~e, the a-~~sation

that she was Heing dcnied:food is not e:ziiy to sustair. -, observed
by the defenc: vitnesses, she was being {xovided with ~ od.
As_again, I ca.:zot even specﬁlate, that, the.parents - » all

the years sendﬁny food to her *atrimonial.hone, a prc,. ~tion

}
that was not eve: ventured, The cY%arge 3 f wilful nec. =t was

, .
t . :

not provad,.
{ '
Having disposed of the above the otlie® issue is v :ether

there was wilful desertion by the respondqmt, As tho

A}



-3
appellant chagrged that it was the respondent, who expelled
her from the matrimonial home and actually charging hi=~

withdese;t;ng

her, it is proper, that I here first discuss,
what for thce purvoses of ~arriage, desertion ~eans. Desertion
as ordinarily understood, in the law of =~arriage,describes

a situation when a party to a ~arriage, wilfully withdraws
fro~ cohabitationn with the other, without reasonable cause.
The spouse so decparting and withdrawing from cohabitation
is a deserter, However, the ccmverse situation arises (i.e.)
where the party wilfully withdrawing from cohabitation, has
good cause ~ i.c., by reason of the other party's behav;our,'
she or he has bcen forced to withdraw from cohabitation,

the party so beipg forced by circumstanges created by the
other party, is the deserted party... In this case,if the
respondent was'the deserter, as from 1978 as did i~pute

the appellant, how could the reSpbndgnt beget children aged

5, 3 yaars and 5 vonths, (i.e. at time of trial), unless

the same was a visiting husband, which the evidence does not
support. With such unanswergd questions I,  tem to agree wifh
the respondentis case, that ~érita1'proble~s, about which
there was ng articulation, stagted Jn 1981. 3ince it is

not within my mandate to speculateq on that, ¥ remain to
conclude as did the lower court, that the graunds staged as

! ' .
co~plaints were not proved. The appesi is dsrissed.
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