
IN THE HIGH COURT OF TANZANIA 
AT l-iWANZA

iA(PC ) WATR. C IV IL  APPEAL NO„ 19 OF 1981
A I

(From the d e c is io n  o f  the d i s t r i c t  cou rt o f  Tari^e
at Nya-nwaga in  C iv i l  Case No. 82 o f  1981
BEFORE: E . O.ONGATI, E S Q ., PRIMARY COURT nAGISTRATE)

BHOKE HESHACK APPELLANT

versus

HE SHACK CHEGU . .  . ................................ ^............................................ RESPONDENT

SUBJECT; Divorce*
JUDGMENT

KATITI, J #> — Bhoke Heshack, the appellan t in  th is  ca se , .f ile d
t

a p e t it io n  fo r  d iv o rce , and edhoed the con ten ts o f  the sarrve in

ev iden ce , by t e s t i fy in g  supported by her "o th e r , th a t, although,

she ^arrJLed the respondent in  1965, and had seven ch ild re n ,

with hi™, the sa id  respondent had p e r s is te n t ly  w i l fu l ly

n eg lected  her i . e .  denying her fQod and clo jth in g . She claim ed

that f in a l ly  he ex p e lled  her fro™ the m atrimonial ho*<e as from

1975, rendering her to  t o t a l l y  depend on her p aren ts . With

t the respondent denying the charges, and supported DW.l and

DW.2, in s is t in g  he had be$n p rop erly  m aintaining her up to

1980,..when she began truanting  and denying him sex , the cou rt 
came

unanim ously with the v e r d iq t , th a t , on the c r e d ib le  evidence

a v a ila b le , the in c id e n ts , there a c tu a lly  were, d id  not

ju s t i f y  the d is s o lu t io n  g f marri ageo

The issu e s  in  t'.iis case  are ,..as were appreciated  by the

low er..court two, e ith e r  o f  which may independently  be evidence

that m arriage, has ilrrep crab ly  broken down -  they are : (1) whetber
or

there was w il fu l  e l e c t  a jid /(2) whether thera  was d esertion  

o f  the p e t it io n e r .  Tfce*.lower cjotjrt, found nort$ o f  the above 

issu es  e s ta b lis h e d , d ism issed t|ie p e t it io n  and |ience th is  appeal. 

In the fa ce  o f  th e ' appeajL» I halve to  v i s i t  the |wo issu es  as w e ll .



I s h a ll  f i r s t  get in to  tha in q u iry  whether w il fu l  neglc-.u , 

was e s ta b lish e d  by the com plaining appellant* I th in k , le  

ap p ellan t * s u b je c t  to  p ro o f  o f  cou rse  o f  com pla in t, i s  ' ’: i t l e d  

to  base h e r^ p e t it io n , in te r  a lia  cn V 'ilfxll n e g le c t  to  prov ide 

reason able  maintenance, as the husband i s  by law e n jo in 'd  to

m aintain h is  w ife  by p rov id in g  a cco m o d a tio n , c lo th in g  and
\

food  -  see^sect*. 63 (a ) o f  the Marriage Act 1971. The nature

and quantum o f  maintenance should • ' c .. ^be measured, again st

the back ground o f  the general standard o f  l i f e ,  normal'I y

enjoyed by the sa id  husband. In th is  ca se , the p e t i t '.c . i j r

t6 ld  the co u r t , th a t , s in ce  1965, the respondent has.jr.o;!- beeh

p rov id in g  her w ith fo o d , nor c lo th in g . And yet her w,o ‘.*.r r

brought the date nearer -  saying the p e t it io n e r  has not :;sen

maintained s in ce  1975. Having con sid ered  the ev iden ce .Educed,

l ik e  the low er cc>urt, I f in d  the in c o n s is te n c e  o f  ev id  a

between PW.l and PW.2 n e g a tiv e ly  in t r ig u in g . F urth er, le

p e t it io n e r  ha vine/ t o ld ,  the c o u r ts  th n ’- she has had sc  n

ch ild re n  the youngest lreing f iv e  months., w ith the re sp c1 Jent*
\

she d id  i r r e s i s t i b l y  Jjroyide an in fe r e i c:e, th a t , a l l  t'.:.n 

t i^ e , excep t f o r  the p eriod  a fte r  1980, she was cohabi'-'.ng w ith 

the respondent, oth erw ise  I  cannot se e , 1 <y what remote c o n tro l 

'he cou ld  have fa th ered  the sa id  children*. I f  th is  was he ca se , 

and as d id  th;» low er c o u r t , I b e lie v e  th <-e same , the a'~ '~ 'sation
4

that she was being  denied food  is  not e c s y  to  su s ta ir  observed

by the d e fen ce  i- itn e s s e s , she was being r, »£°vided with :c od.
* t

As again , I c a .^ o t  even sp e cu la te , th a t , the^parents • 3 a l l
t

the years sending food  to  her -atri">onia.'*. ho^e, a prcv '.t ion  

that was not evo'i ventured . The charge <•> f  w i l fu l  nec •. t was 

-not proved*
( •

Having d isp osed  o f  the above the o t iie if  is su e  i s  v .ether 

there was w il fu l  d e se rt io n  by the res  pond 3 >nt*. As the



ap p e lla n t changed ih a t  i t  was the respondent, who ex p e lled

her fro™ the macrirr'onial ho™e and a c tu a lly  charging h i"
' . , desertingwith ' h er, i t  i s  p roper, that I  here f i r s t  d is c u s s ,

what fo r  the* purposes o f  ca r r ia g e , d e se r t io n  "ea n s. D esertion  

as o r d in a r ily  understood , in  the law o f  ca rr ia g e , d e scr ib e s  

a s itu a t io n  when a p arty  to  a c a r r ia g e , w i l fu l ly  withdraws 

fro™ co h a b ita tio n  w ith the o th e r , w ithout reason able  cau se .

The spouse so departin g  and withdrawing fro™ co h a b ita tio n  

i s  a d e s e r te r . However, the converse s itu a t io n  a r ise s  ( i . e . )  

where the party  w i l fu l ly  withdrawing fro™ co h a b ita t io n , has 

good cause -  i . e .  by reason  o f  the oth er p a r ty ’ s b e h a v io u r ,’ 

she or he has been fo rce d  to  withdraw fro™ co h a b ita t io n , 

the party so being fo rced  by circum stances crea ted  by the 

o th er p a rty , i s  the d eserted  party#.* In  th is  c a s e , i f  the 

respondent was the d e s e r te r , as fro™ 1973 as d id  i™pute 

the appellant* how cou ld  the respondent b^get ch ild r e n  aged 

5, 3 years and 5 »"'or.ths, ( i . e .  at ti™e o f  t r i a l ) ,  u n less 

the sa™e was a v is i t in g  husbarid, v h ich  th$ ev idence does not 

su p p ort. With such unanswered q u estion s  Intend to  agree w ith
I

the re sp o n d e n ts  ca se , that ™a‘r i t a l  problem s, ^bout which 

there was rift a r t ic u la t io n , s ta rte d  :.n 1981. S ince i t  i s  

not w ith in  my nandate t o  sp e cu la te  on  th a t , I  re™ain to

co™ plaints were not proved . The appe«il i s  d ism issed .

conclude as d id  the low er c o u r t , that: the gr<*ijv3s staged as

1 E . W. KATITI 
JUDGE


