
APPELLATE JURISDICTION

HIGH COURT CPJtailAL APPEAL NO. 235 OP 1982

(0FtICINAL C2IT1INAL CASE N O /70 OF 1982 OP THE DISTRICT COUTH OF
MV/ANZA DISTKICT AT MV/ANZA -  BEFORE E. K. MJTAKI E qS.’, DISTRICT t-t/^ISTRATI

JAMES S3i'IEAHA. : : : : : : :  t : : : : : : : : :  : : : : : : A PP'FT.T / 1JT
versu s

THE HEHJBLIC : : : : : : : : : : : : : : : : : : : : : : :  j RESPONDED

J U D G E  M E N T

MFA LILA fJ ,

The a p p e lla n t JAMES SELTL’AiiA. was the 2nd accused  at th e  t r i a l  
in  th e  d i s t r i c t  cou rt  Mwenza# He was charged a lon g  w ith  fo u r  o th e r  
accused persons w ith  th e  o f f e n c e  o f  shop b rea k in g  and s te a lin g  
co n tr a r y  to  s e c t io n  296 o f  th e  Penal Oodcc The a p p e llan t a lo n g ~ w it h " ‘ 
th e  1 st  and 3rd accused persons wore co n v ic te d  as charged and sen ten ced  
to  f i v e  years im prisonm ent un^er the Mmirmm Se: fen ces A ct 1972‘“#: The
4th and 5th accused  persons were a c q u it te d f I  th in k  on th e  evidunc^ on 
re co rd  the 4th accused  should not have been acqu itted '#  However the 
a p p e lla n t a lon e  appealed a g a in st both  h is  c o n v ic t io n  and sentence 
argu ing th a t he should not have been "con v ic ted  on th e  ev iden ce o f  an 
a ccom p lice  th a t i s  to  say Accused and w ith  regard to  the sentence
ho sa id  th a t th e  p rop erty  s to le n  was n ot p u b lic  p rop erty  so he shou ld  
n ot have been sentenced under the Minimum S^ntC-nccs A ct and th at in  
any ca se  th e  sen ten ce  o f  5 y .a r s  was to o  harsh*

The 1 s t ,  2nd and 3rd accused persons were e l l  employed as t a i l o r s  
b y  th e  com plainant one AMERIA MBEKENGA (R7 l ) ,  who owned a t a i l o r in g  
shop at Kirumba Stadium , The 1 s t  accused  A lphonce A le la  was so to  
speak th e  foreman f o r  he was r e s p o n s ib le  f o r  th e  s e c u r ity  o f  th e  shop 
and he kept th e  key th ereo f#  On 6 /2 /8 2  when he re p orted  f o r  duty 
at th e  shop, he found th a t the pad lock  had be«..n tempered w ith  and 
i n  h ie  own w ords, when the touched th e  dc6r he found that i t  hod 
been broken ^nd when he checked 'in s id e  he found th a t te n  heads o f  
sewing in'-chinos had been s to lo n  * He ra ised  an .alarm and went 'to 
re*port to  h is  em ployer who d ir e c te d  him to  go to  th e  P o lic e  S ta t io n  
and make a form al rep o r t  about th e  breakings Throughout that dry  
the a p p e llan t and h is  c o l l .a g u e  thvj 3rd accused did  not appear a t 
t h e ir  p la ce  o f  w ork , the com plainant th e re fo re  s tr o n g ly  suspected  
them and askL<l th e  1 s t  accused to  t r a c e  them at t h e ir  r e s p e c t iv e  p l^c s 
o f  r e s id e n c e . Meanwhile during the n i$ it  on 7 /2 /8 2  something was taking 
p la ce  at Igoma on th e  o u ts k ir t s  o f  Mwanza tow n. Luring th r t  n ig h t the 
M i l i t i a  in  th e  a rea  weiv making a house to  house search  f o r  unemployed 
vagabonds# In  th e  cou rse  o f  t h is  search  th ey  reached tlic house where 
th e  5th •-ccused rented  a room# In  t h is  room the IstLlitia found something 
covered  in  sacks# Vfoen th ey  uncovered  i t ,  th ey  found e ig h t ’leads o f  
seWiDg m 'ch in es o f  d i f fe r e n t  makes* They aske th e 5th accused as to  
whom th i y  b e lon g ed , he sa id  th a t th ey  had been taken th ere  by th e '4 th  
accused# The 4th accused was t r c v » d  and q u estion ed *  He agreed tak in g  
then  there* but he exp la in ed  th a t th ey  belonged  t c  two peop le  who had 
brought 'them to  him and that th ey  would be c o l l e c t in g  them th e  fo l^ o ’ 'ing  
m o m irg i He added th at he did not know t h e ir  names, but th a t hu kn v; them 
by  fa ce#  I t  was decided  to  k .o p  M ilitiam en  a t th e  Busiya H otel v/h. i th., 
4th accused worked and a rre s t  anybody who came to  cla im  th e  goods#
Indeed th e  fo l lo w in g  day th e  a p p e l l a n t  nnd t h e  3rd accused a rr iv e d  at t h e  

H o t e l  rnd asked f o r  the- 4 th  accused*. They were a rre s te d  by PW 4 
NILA Slihr3 A .

In  h is  d e fen ce  the a p p e lla n t denied th ese  a lle g a t io n s #  s ' i d
th a t on 6 /2 /8 2  he did not r  port a t h is  p la ce  o f  work, because h is  
w ife  was t r a v e l l in g  th r t  day* Then on 8 /2 /8 2  h e  Went to  Igoma to  buy 
some khargas, which he d id  not g e t  because th e  person  re sp o n s ib le  
cou ld  not be Seen# But he u,.t one V0da a fr ie n d  o f  h is  who inform ed 
him o f  th e  break in g  at t h e ir  shop® I t  was w h ile  Veda was t e l l i n g  him 
t h is  s to r y  th a t i ia l i t ir n a n  appeared and a rre s te d  him f o r  la a vine b. &  
in v o lv e d  in  th e  breaking in to  o f  the com plainant1 s shopc This he d en i.d e



Thu o n ly  lin k 'b e tw e e n  th e  a p p e llan t and t h is  o f fe n c e  i s  the 
ev iden ce  o f  h i s  co -a ccu se fl th e  4th a ccu sed . A ccord ing to  t h is  accused 
th e  rr.ppellc.nt ancl h is  fr ie n d  th.. 3rd accused went to  him at "bou t 1 0 ,00pm 
and askud him to  ke^p in  s a fe  dustody t h e i r  luggage u n t i l  th e  fo llo w in g  
morning when they  would le a v e  f o r  MusomaP They to ld  him th a t th e ir  
luggage c o n s is te d  o f  sewing urchin*; heads which they wer,. tr ic in g  to  
Musoma where th ey  were moving t h e ir  bu sin ess#  As he l iv e d  fa r  from 
the road , th e  4th recused  asked h is  c o l l ja g u e  the 5 th ‘ accu sed  th e  use 
o f  h is  room f o r  t h is  purpose and he to o k  th e  room key# He went end 
d e p os ited  th*.. luggage in  th e  5th accused* s room* To prov^ h is  poin t 
the- 4th accu sed  sa id  on h i s ’<arr>. st that the two people re s p o n s ib le  would 
come to  fe t c h  t h e ir  luggage# I t  was f o r  t h is  reason  that t h e " M il i t ia  
l a id  an ambush at the B usiya H ote l where the 4th accused work',' They 
in ten ded  to  axrest whoever came to  ask  f o r  th e  4th a ccu sed . The a p p e llan t 
and h is  c o l le a g u e  d id  e x a c t ly  t h is  and the 4th accused id e n t i f i e d  them to  
be th e  peop le  who had taken th e  luggage con ta in in g  sewing mrchine heads*
The appearance o f  th e  a p p e lla n t and h is  c o lle a g u e  a t the h o t e l  asking fo r  
the 4th a ccu se d “c o lla b o r a te d  the l a t t e r 1 s ev idence#  There was another cb rro  
b o r a t iv e  fa c t o r ,,  Both th e a p p e lla n t and th e  3rd accused worked at the p l - c  
where the v e r y  machines had b^e s to le n , th ey  had disappeared  from th e ir ' 
p la ce  o f  work sine-:, the t h e f t  and w hat’ i t  more the 4th accused  had no reason  
to  make f a l s e  a l le g a t io n s  a g a in st them* I  th e r e fo r e  agree w ith  the t r i a l  
m a g istra te  th a t the a p p e llan t to o k  part in  th e brealcLng o f  h is  em ployer1 s 
shop and s t o le  th.. machine heads# L a ter  a t n ig h t he and c o lle a g u e  took  the 
l o o t  to  Igona p o s s ib le  as a f i r s t  phase o f  t h e i r  plan to  d isp o se  o f  them*
He was r ig h t ly  co n v ic te d  and h is  appeal a ga in st th e  same i s  d ism issed#

With regard to  th e  sen ten ce , the sentence o f  5 years im prisonm ent 
was p rop er , my o n ly  com plaint a g a in st i t  i s  th a t i t  i s  in a d eq u a te . He 
should have been sentenced t o*a  h ig h er  sen ten ce f o r  t h is  u g ly  and fla g ra n t  
abuse o f  h is  em ployer’ s t r u s t c For the in fom a tion  o f  th e  a p p e lla n t , the 
o f fe n c e  o f  shopbreaking and s te a lin g  i s  a schedu led  o f f e r e e  under the 
Minimum S entences A ct and th e  owner o f  th e  shop broken in t o  i s  ir r e le v a n t ,.
As th e  va lu e o f  th e  p rop erty  tliey  s t o le  i s  more than 5 ,0 0 0 /= , the 
Mini mm Sentence i s  f i v e  years $

V/ith thesu  reason s the appeal aga in st sen ten ce  i s  a ls o  d ism issed*

D eliv ered  in  Court at Kwanza t h is  2 4th day o f  O cto b e r , 1983*


