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#. % In the matter of the Executive Comxdttee and C cil of the

g

+" Ipstitute of Iinance Monasenent, | |

RULING

MADIGANO, Je
The applicant Simon Monyaki is & senior accountont with the

“Nat“:".onal Shipping /igencies, e wante this court to exercise its

. discretion and pront two orders, namely (1) an order of certiorari

‘%o quash the decision of the Executive Committee of the Council of the
Institute of Finance Manngenent dated 2 Moy 19843 ond (2) an order of
mandarpus requiring the Council of thet Institube to awand him a oerti-~
ficate of ‘\dvanged“"Diplona 1n scoountencye The application has been
stoutly contested by the Institute.

Most of the galient facts orc not in dispute. ’.L‘he applicant was
a student at the Institute in Dar es Saloom, pursuing & course of study =
in acgountaoncy conductea by the Institute Quring the 1983/84 acadenic
year, He and other .studcnts sat Ior pipol cxoaxinntions in Janusry, 1984,
Sadly, anioutrage had token place in cormcetion with the e%nmtion
papers and model answers and the exominntions had been exteh.sively 1eakedf"
A good number of the candidetes hné obtained unouthorised prior access to
the examination papers and riodel onswersSe The exariiners were not slow to
apprehend that there had been such & leak, 1t was perhaps jmvﬂable, for
some of the cendidates were SO naive, TBY thoughtless, thet they reproduced
the model answers verbotim, It was considered to be a case where the
examination as o whole could not properly be gaid to be a reliable neasures
ment tool of kuowledge and expertise of the eopdidates, & decision Was
thus made to (1) nuliify the results and require the candidates %o re~take
the exominatigons in April, 19843 (2) set up o committee to probe the

% }_-g_{‘le-akage and prepare.n reporbs and (3) scek assistance of the state security

organs to investdgate the metter, It was also docided that the results of

%he Appid examina tions should be tied to and tabled together with the repo=-

s - postpone
rt of the ‘probe cormittee and %o ;/. ; any diseiplinnxy or punitive action

against any individéel who may heve Leen invelved in the agfair, including

" e malification of the April xgpinetion oSULLS, bl the Pinsl results
" of the investigntiohe have been submitteds
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The applicant and tvhe other candidates resat the examinations
in early JApril when the probe comriittee that was formed was carrying
out investigations. On 27 ~pril, 1904 the applicant was officially
informed that he had passed the exarinntions, However, on 2 May
1984 he received a distressing letter Juon tme Acting Director of the

Institute which read oz follows:

"Re TERMILTION O STWANCED DITLOML STUDIES

1, fou may remember that the Institute in Jonuary, 1984
encountered problems in the final exoninntion process of

of the 1983/84 Advenced Diplome in Afecounting third year
students of the fact that a good number of the students in
thnt class had unauthorised access to some of the exam papers
and/or model answers, Subsequent to this the Institute set
up an independent probe corprittee to investignte this whole

affair,

2., The Executive Cormittee of the IFU Council which set up
this inviestigotion received cnd deliberated the probe commi-
ttee report in its fortieth (oxtra—ordinary) neeting held on
Friday, 1984, Lccording to the findings and conclusions of
this report you arc oné of the students who ore highly impli-

cated,
3, Tne Committee ~oted with ~rave concern that you are depicted

i
i

os one of the primary clique rerber in your class who participated

and/or assisted contrary to Inctitute's rules of examination and
good disecipline in the commercialized distribution and propaga- -

tion of the exonination papers and/or nodel onswers which leakeds

The Committee observed further that, as il that wos not enough, you

subsequently Gid not wont to tell the truth to the investigators;
during the investigation which ensued; you were nonrepentants you

were intransigent if no% arrocent and you were obdurate if not

~thoroughly uncoopcrative in this investipntion. It was noted also

that the wide propagetion of the lcnlked oxans coused 2 lot of pro-~

blems to the community and cnitailed €nOYTIOUS finoncial costs to the
Tnstitute. ALl these Lehovioural potterns, it was observed by the

Cormittee, are not consissent with good discipline and are contrary

to professionol cinies ar . imsecrity dn youx field of training.
. g

4, Decause of the otove measons the Txecutive Committee of the
Tnstitute'!s Council l:aC Cuoilsd to terminate your studies at the
Tpetitute with drzclizte _rrsot and elso to bar you from attemp—~

ting any IFM examirnations in future as woll as nullify whatever

results you may have had in nis year's April 2-6 examinations, if

you happened to sit for thesce exominctions cte''s
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This letter was copied to the opnlicant's employer, among others. His
employer reacted by writing to kim on 23 Iy, 1984 rebuking him and
informing him that the fact that Lc hnd underzone the course of study

would not be recognized.

At this juncture I pause to notice, only to reject, an arsument
that was advanced by the applicant to the effect that the Institute had
no legal competence to terminate his studies, nullify his results of
the April examinations and bar hin from future enrollrent and attempting
any of its examinations, For one thing, examinations such as these, are
meant to be honestly and honorably set and taken for they are contemplated
to be, as the Institute observed, a reliable measurement tool of kmowledge
and skill of the candidates, For another, it connot be denied that the
Institute stoed embarreassed anl disrraced by the leak aﬁd its integrity
stood tainted, The leok thus borc viewing with seriousness and those who
were involved in it should surely expect to be severely dealt with and
visited with deterrvent or exenplary pennlties, I entirely agree with the
Institute that under both the IMI.Aet, 1972, in particular section 7 thereof,
and the genernl rules governing such examinations, it hds the discretion to
treat the applicant in the mammer it did,

The prqbe committee that wos formed by the Ixecutive Cormittee of
the Couneil of the Institute was given the followingterms of references
(1) %o find out whether there was a leakage of the cxaminationsj (2)
if so, to establish and indiente when, how, where and by whon the cxaning-
tions were leaked, what papers ond/or nodel answers leaked and to what
extent; (3) to find out weaknesses, 1f ony, in the exanination administration
system that might have contriluted to the leakage, in particular, to exanine
the eircumstances of setting, morking, external exeninipg and invigilation
of examinations; (4) to make obscrvations on the above points and any others
that might be pertinent thereto, draw conclusions thereof and recommend
appropriate aotion to Lo taken; -(5) to determine ond regulate its procee-
dings as it deems fit and %o co-opt ony other person or persons who in its

opinion may fagilitate the execution of its tasks,

In discharging its assignment the probe cormittee examined a host
of documents and conducted interviews with 24 people, who included students,
examiners and officials of the Institute and NB.., the acronym for National
Doard of lcogunbtants and JAuditors, It was stondard procedure to send the
examinations papers to DL for noderation, The applicand was one of the
studegts who was interviewed by the probe committee,

4/0'0."9"»

3 Taae, T A
e ki




s

>
!

e e sve, Ly SRS A
gy

At the conclusion of the investigafions the probe committee
stated, in sum, that it profoundly.suSPected one Chandrasekharan,
o moderator with NBLi, and one Iashenene, a co-ordinator with the
Institute, to be the source of the leak, It opined that either of
the two had surreptitiously given onc .ingela Mpoanduji (who was a
candidate) the examination papers ond that the said ingela Lad in
turn passed then to *the applicant and two other candidates who, in
turn, in thc words of the committee, constituted thenselves as
distribution agents and made then available to other candidates in

consideration of cash or kind,

The first main question thot arises is whether the Council
had authority to establish the Executive Cormittee that set up the
probe cormittee, and if the ansver be ycs, whether the Executive
Cormittee had competence to czercise such powers, By paragraph 10
of his affidavit the opplicont contends that the 1M1 Let, 1972 does
not provide for the creation of such o cormittee and that, therefore,
the creation of the committec by the Council was an illegal exercise
of the powers conferrcC on the Council by the Aet, Mr, Marando who
appeared for the applicant hos culbmitted that the only body that could
have acted asninst the applicant vos the Students! Disciplinary Comittee
esteblished under rule 37 of the IM! Stucertt Rules set out in the IRM
1903/04 Prospectus, «¢oinet thot subnission iljss, Mjasiri of the Tanzania
Legal Corporation, counsel for the respondent Institute, replied that the
Executive Corriittee bnd a legal status and that under the IFM Lct the
Council enjoyed discretion to establish such a committee, With regard
to the IFM Student Rules,-it was her argument that those rules 4id not

apply to academic matters,

is indicated, the Institute was established by an ict of Parliament,
i,e, Act Noe3 of 1972, The objects ond frnctions are 40 be found in
section 4, By section 6(1) the Council is the body vested with the
governance and control of the Institute, Now the Executive Committee
was created by the Counecil in its meeting held on 24 September 1974, It
is a spaller Lody than the full Council, it Leing composed of only half
of the members of the Council,

Jmong other things, the Txccutive Cormittee was charged with the
functions of dealing, in emezgency-cascs, with such matters as are
normally considered by the Council, in between Council meetings. It was
expressly stipulated that the decisions of that Committee are gsubject
to ratification Ly the full Council,
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I, oy view section 6(2)(£) of the IMM Act is wide enough and

gives the Council power to establish such a Cormittee and to invest

i

it with such authority, I take the view that this was not an instance
T by the Council, but o valid exercise of its
the Council prescribed that all

of abdication of powe

statutory discretion, 8 aforestated,

decisions of that Cormittee would Dbe subject to ratification by the full

}' Council, Essentially, by 4hot proviso the Council retained conmplete

control over all the functions agsimed to the Cormittee and the

Council intended to continue to address its own nind to the exercise of
the powers delegated to the Corriittecs

T also toke the view that the Executive Cormittee did not encroach
on or usurp the powers of the S tudents' Disciplinary Cormittee., It is

not true that the Seudents! Diseiplinory Corriittee has any power to deal

with academic matters. I nave perused the imI student Rules and I have

net sueh motters os the leaknge of exariinations
T apn satisfied that the juris-

conme ‘to the conclusion T
£all outside the purview of those Iulcge
: diction of the Students Tieclplinary Committoe is confined %o what mey be
deseribed as donestic matters guch as those pertaining to accormodation,

kitchen, drunkness, nuisance ond the misuse of rueic instrunents,

? I pass to the sceond ~zin question, vhich is whether the proceed—
ings of ‘the probe comrittee ins conducted in nccordance with the rules
of notural justice. The apnlicont has averred, vide paragraphs 11 and
1% of his affidevit, that he ves denicd naturnl justice in that (a) he

viii

sations and (b) thot he wos nob efforded opportunity of being heard, This

was not informed, throughout, thot ne vias o subject of suspicion or-investi~

hes been denied by the Institusea

The parties cccn to be acutely aware, ond it is trite to remark,
thet en administrative boly exzercising Punctions that impinge directly
on legally recognised interests owes it as o duty to act judicially in

e g T T T T

sccordance with the rules of notural justice, which basically means the
e adoption of fair procedure, which fundenentelly demands freedom from
interest and bias on the port of the adninietrative body and the right

to @ fair hearing for thosc who are immediatcly affected by its decision,
ind 1t is common rround +hoet this court has discretion to intervene and

?f award appropriate reliefs where the rules of notural justice have not
s been observed,
; Quite elearly, anc arnin it 1s comxiol sround, the probe comaittee

was investigating on enormous matter ond the nuthorities mist have apprehe-
nded that the effect of 1ts findings was bound to have substantial adverse
' impact and consequences on the interests of ocertadn individuals. The
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applicant is certainly one of the people who have been detrinemtally
affected by the findings of the probe committee. That is patently
evident from the severity of the penslties that were eventually handed
out to him by the Executive Comnittee cnd by his employer. I hold the
view that the applicant, whose richts and legitimate expectations stood
to be so adversely affected by the inquiry hod the right to have an
adequate opportunity of lmowing the cosc he hed to ncet, of answering
it, of putting forword his owm ocase, and of being fairly and impartielly
treated, In other words, he had the right, first, of being sufficiently
apprised of the particulers of the prejudiol allesations that were to be
made or hod been made agninst hinm, so that he eould effectively prepare
his answer and collect evidence nccessary to rebut the case ageinst himg
secondly, subject Yo the need for withholding details in order to protect
other overriding interests, and in ny opinion there was none here, of
being aseorded sufficient opporgunity of controverting or commenting on
the moterials that had been tendered or vere %o be tendered against hims
thirdly, of presenting his ovm case; and fourthly, of being given a

reasonable and folir deale

It metters for nothing thnt these were proceedings initinted by an
Institute of higher learning, The weight of modern authorities is in
favour of the view that diseiplinery procecdings in higher educntional
institutions have %o Le conducted in conformity with naturai justice,
provided at least tho wennlty imposed or likely to be imposed ise gevere:
see R_y Agton University Senote, Dx D ioffey and dnothex, (1969) 2 QED
538, a deocision thet has been referred to by both sides; Glynn v Keele
University, (1971) I VIR 4C7, o case of swmary suspension from residence
on the campus for disciplinary oflience; ond nore helpful, Ceylon University
v Fe a (1-.960) 1 Vit 223, a-case of disaualification from degree for
alleged cheating in cxoirination.

With due respect, it is, in ny considered opinion, not @nexaggeration
to say that the applicant was deprived of his right, It cannot be sexriously
denied that there is nothing in the record that shows that he was apprised’
of the particulars of the allerations that were to be made or had been made
against hin, It will be remer-bered that the probe committee carried out
its assigament by scrutinizing several doounients and interviewing scores
of people, I have gone/ hogg%ooymen‘ss and in regard to the applicant
I see nothing deming in ther. The reoord of the proceedings of the committee
shows that it met on severnl occagions to conduct the interviews, . bout the
only interviewee who implicoted the applicont was one dneilla Kilinda,
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This Aneilla Kilinds .3 also a candidate and, as the idion

!

éoéé, the canary who sang: She admitted that she had prior access
to the examination papers, ©She stated that-she had purchased the
papers from ingela Mpanduji for cis,.1,500/-s She disclosed that the
papers she acquired were handwritten, She said she destroyed them
immediately after sitting the cxaninations, She was had o exanine
several scripts and, according to the report of the probe cormittee,
she singled oug the scripts of the applicant, claiming that they were
similar with the handwriting on the exciinntion papers she had purchased
from Angela Mpenduji. Dot was a scrious cllegation and it was regarded
by the probe cormittee as high-;rude information and in no small way led
the cormittee to infer that thie aopplicant was a party to the scandal,
The cormittee might be right., Dyt what is objectionable is that the
substance of that adverse informntion wos not put to the applicant at
all, He had, therefore, no opportunity to deny or aduit it. Of course
a party cannot deny or adrit thet of which he is unaware, This is not -
to say, however, that .ncilla Yilinla vas uneandid with the probe compyi-
ttee,

Angela Mpanduji appeared before the probe cormittee for interview,
She did not in the least implicate any body, let alone the applicant, In

actual fact she was not ascked orything about the applicant, The information

e e ALl

provided by one or two other coillotes vas in the last analysis either
marginal or what they had piclzel up second hand and I am unable to see any-
thing probative in it,

On 5 April, 1984 thc applicant was intervied..by the probe comnittee,

I will set out in extenso what troaspired:

"Q, Can you tell us ony§hing strange or
unusual you heord about the exan before

the exon was done?

A, The stuldents worked very hard to prepare

thenselves for the exams, DByt I heard no

TUnours,
Q: Do you have a study group?
Q Who are your study group?

e I do nmot hove any specific study - £
sroun, I usually study on ny own,

Q. Who wn your class, hove you, for example,
been studying with?

A, It all depends on the topic, My group

chance with the toplc.

8/.0!...
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Q. Any girls you cre uscd to in your class?

fie I wos used to Moira in first and second year

and ingela Mpoanduji in third year.

Q. Angela was selling exans, did she sell to
you also?

e Noe I-never buy exams, I pass on my own
effort,

Q. Did you know that Angela was selling exams or
she hnd exons?

; I NO'

Q. One day you were studying in your room with some
colleagues, someone cane end knocked at the door.
You locked hin out, You were digesting an exam
you had laid hands orn.-

W This is 100% lie.

Qe Vhen angela got the papers she was looking for

s

soneone to assist her with solutions.. You assisted

heI‘. }ii
A, Thet is not true.
Qe Is .ngela your friend?

Ao Thot is what people think., Dut she is no more than -

soricone I study with, E ‘i
v~ Qe But-she is surely more than that #n you. N
Ao Yes, at one stage she introduced me to her father, and
I once escorted her tq the airport when her sister was

passing throush from Seychelles'.
This interchalse is dravm fron pages 54 and 55 of the report of the probe -
cormittee, On a careful rcading one moy probably discern some in consisie-

ncies,even evasiveness, in the answers of the applicant. But, as pointed
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out supra, there is, frou stort to cnd, nothing in that interview which
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shows that the identificotion of the seripis by Aneilla Kilinda was intimated,
much less amnounced, to the applicant,

What's more, it is plain, I think, there is nothing to show that the
applicant was informed that he was one of the distribution agents of the i
leaked examinations, controry to what is deposed in paragraph 7 of the 3
counter-affidavit. Equelly plain is that there is nothing that shows that j
the applicant had, during the course of the interview, been made to under
stand that he was appearing before that commuittee to answer such a charge,

And certajnly there is nothing in his answers that can validly be said fo o
S have tangibly and oredilly established that he was a porty to that illegal j

enterprise, More likely than not the applicant was one of the candidates







