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YASINI RASHIDI MWINULA, NASIBU RASHIDI MwINUKA and 5
others were charged with byrglary and stealing., all were
convictid except that the last having jumped bail was
eonvicltaed in absentia.

Yasini Rashidi hwinuka and Nasibu Rasnidi liwinuka
appealad avainst both convictiors and sentences., Their
appeals have been consolidated, with Yasini Rashidi mwinuka
hereby rufcecrred to as the first appellant and Nasibu Rashidi
Mwinuka as the second appellant,

Tners is sufticient evidence to establish that the house
of ilenas layoibo (FW10) had been burgled on the night of
10th Sentmuber, 1984, There is further credible evidence
to show Tuut several iltems had been stolen from the burgled
house, Thir houses ¢f Yasin{ Rashidi mwinuka, his fiancee
and his wothzr were searched by the police on the 19th
Septeibor, 1584 and from those houses some items seized.
Som= of those items were later identified by the complainant
as having ooen sowe of the items stolen from his burgled
house o ©:: uight of 10th geptember, 1984, The trial

majistrace ..ccepted as true that those items taken from
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the houses of the first appellant, his fiancee and his mother
had bean stolon fron the burgled house. Proceeding on this
finding enc invoking the dectrine of recent possession, the
first ¢ swecond appellants were round guilty o having
burgl:d t:e louse of the complainant some nine day before
and of hiviig stolen several items Irom therein.

ibre Sangawe learned State attorney for the wepublic did

not suppori e finding of the trial magistrate. He submitted

that .+ tricl magistrate dia not properly addressed himself
on ©h.: Lusue of ildentification of things taken from the
appellunt, his filancee and his mother. He maintained that
all that ©..: complainant had done in respect of these things
was just to point out that those items were?ﬁ?tnout first
pointing out wirich identificaQion marks he was going to rely
on identlifying the seized items or to put it differently the
eomplainaint had not given the deseription of the items before
being shoum the same by the police. I find merit in the
subamissions of bir. Sangawe in respect of the items recovered
from thie appellant, his fiancee and his mother, The
description ¢iven in respeet of items taken from these three
houses was in--sufficient. The identifying marks given

in respect of foam mattress and pieces of sponge in the light
of evidence given by the appellant is not sufficient enough
tQ justify sustaining the eonvictions. There was nothing

Me

he
special about; Both the pomplainant and the appellant

clained cwmership of these items with the appellant producing
receipts sald to have been issued to him o:. the days he had
purcinas G4 the same, The complaingnt had relied on the fact
that pilcces of sponge fitted the seat covers he had, were

of the same size as one of the pieces alleged not to have
been stolen on the l10th @f September, 1984 and further had
properly Fitted the chalrs he had. Good evidence but not
strong snouch to establish the fact that those were his items
and not of tie appellant. There is still room for existence
of coincadence, The evidence @f complainant dces not exclude

have been
the poscibility that fhe appeliamt would / telling the truth,



The tr.al macistrate in his judgment hau wanted the appellant
to estaslish Lic ownership of the goods recovered from his
hous«, .ot of his fianeee and th.ti of his mother. It was
this stund that led hr. Sangawe to submit to this court that
the utricl Lniistrate seemed to have shifted the burden of
proof o Ui appullant, a submission that has merit. It was
tha duty o thic prosecution to establish that the goods in
disput. = .. owned by tie compluinant and not the appellant.
In this = poct the prosecution failed to estaolish
complainunt’s ownership in respect net only of the mattress
and plccas of sponge but alseo in respect of the neck tie,

a mass prowuced item waich surely cannet sufficiently be
jidentified by its colour or a snap to show that once upon a
time the complainant had a tie like that; the speakers, also
mass prowucad and readily available in the market cannot

be said sufficlently identified by stating that they figted
enes radiog The appellant's evidenece established reasonable
doubt znd enefit of this reasonable doubt is to be given

to ni.n,

In vicw of ihe reasons outlined above I find merit in
tha ap:al of Yasini Rashidi Mwinuka wiiich is hereby allowed.
I quash tha convictions entered and set aside the sentences.
The {irst aipellant 1s to be set free at once unless he is
otheruise neld on another matter,

Th= trial wmaglstrate's approaeh in respect ¢f the
evidencn covering the 2nd appellant (3rd aecused) was not
in accordance with the law, He seems to have expectegq
the saccond appellant to establish his innocence, crowning
this expectation by acting on assumptions. He afated
at page 20 in his judgment:

1,0 The accused said he was given that py jama by

7th accused who was at large who ran away during

the trial and that when he was given the said pyjama

by t.:e 7th accused one Hasibu Mussa riwenda was

nrascitty The explanation ¢f third accused was not

convincing enough it seems to me that this defence

bj e accused came as suprise sinee he knew that
i 7t accused could not eome before the court to



ansvier the allegations. His allegations were
iuposed upon the 7th accused simply because he
ran avay. The witness of this accused didn*t
iupress the court. when the accused was ordered
DYy the court so summon t1is witness on the first
.Y, @ was reluctant to do sos The accuged
<ciaec te bring his witness after a week.

5 court has all reasons t. believe that
wiitness was not told by telling truth,

7z 1l reasons to believe that the witness
vas told by the accused what to say before tne co
court o. tiie naterial day. 1n view of the

aucve whalysis 1 have all reasons to believe
LLLEoLae accused was among the people who
co.ileted the offences, this is due to the

Tact t.at the case against him has been
sufificiently proved and I hereby convict him

for both counts". (emphasis supplied)
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Conviciions entered on suech evidence cannot be allowed to
stand, As stated above, the trial magistrate had shifted
the burden of proof to the second appellant ani secondly

th2 asswiptlions wmade by the trial magistrate were wrong

as is clewrly shown by the evidenege the triasl magistrate
had himself so laboriously recorded. Tne evidence shows
that tha second appellant's mention of the seveth acgused
had nouiiing to ao with the said accused absence in court
nor was it intended to suprise the court or the prosecution.
The s=coad eppellant, going by the evidence of 3 8556
Detective Cpl Steven (PW2), had in reply to the pplice
question soon following the diseovery of the night dress

in nis house during a police search, stated that he had been
given tiiat night dress by the seventh acgused. He mentioned
this in the open and in the presence of many people,

He had notv at this time even been arrested; no pressure
could be said to have been applied on him. Of even

greater significance is the faet that he had mentioned this
to the policz search party even before the seventh accused
had b~... arrested, The second appellant being human

could net he salid to have knewn the arrest and charging

of the seventh accused the granting of bail to him and
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eventurl juuping of it. The analysis of the trial
magis . ooen - 2e therefore based on inecorrect material,

His findings equally were faulty The police had enocugh
tia: "o cawck the truth of the second appellant's story

to whlaon hiv bad consistently stuck. The police apparently
did woce  Zut 1 find the story credible partly judging from
the uavanith accused subsequent concuct and the willingness
and prowyiness with which it had been voluntered., The
coavizirons against the secund appellant cannot be

alloedl Co stand. They are hereby quashed. The ilmposed
prison sciieiices are also set aside. Tne second appellant
is co b~ get free at once unless he is otherwise lawfully

neld oo olner .atters.

Juaa Rusiddi hwinuka (the second accused during the
trial) wa=s not convicted as charged hut was convicted of
recelving aund retaining prgperty wnich was stelen eor
unlawfulily chtairned contrary to section 311(1l) of the yenal
Codaws T.¢ ntems sald to have been received by him were
somz loud..speekers whose ownership the first appellant
had catedorically accepted. The evidenee of Juma Rashidi
Mwrinwic wos that Le had been given all these speakers by

the rirst appellants To this the trial eourt stated:

T.ee wmuvertheless, taking into consideratign the
fact that the relationship of the lst accused
[hn first appellanﬁ? and 2nd aecused was very
strony, this court is o€ the opinjon that
althoush the 2nd accused alleged that he was
givaen those speakers by the lst aecused his
brother, but the 2nd a¢cused actually knew at the
tiza when he was given the said properties that the
speakers and covers weye illegally aegquired,
The two accused persons are brothers (lst aceused
and <4ind accused they belong to one family) due
to theat fact I am qyife sure that the second
accuszed knew that the said properties which he
rac ived from his brgther the lst accused were
stolen somewhere. Due to that faet I aequit
“hie accused person Qn the charge of Burglury
an< stealing but I eenviet the accused en the
ch.ige of receiving and retainimg property which
was stolen or unlawfulyy obtained oonirary to
soction 311 (1) @f the Penal Code¥,




I have avove already stated that the proseecution failed to
esta.lich that the loud speakers had belonged to the
complaiiont and not the first appellant (lst azcused).
Thiz ... the prosecution had failed to prove that the
loud s zlers found in possession of Juma Rashidi mwinuka
ware -olon,  Dut even if the prosecution had proved that
thz lond speakers had been stolen, the brotherly relationship
betwean . first appellant and the second accused
(Jame 2s:adl rwinuka) would not have been sufficient to
justify v inference of guilty knowledge on him {Juma
Rasniuil avwainukal)e This bleood relationship does not make
people Tully confide in each other. It is therefore
difficult to unwuerstand the reasoning of the magistrate
which 1s a0t supported by any evidence. The trial
maglstrote made assumptilons which are dangerQus tor basing
a conwvictione. Acting on revisional powers 1 quash this
conviction and set aslde the sentence imposed on the
accusad, It is ordered that he be released from prison
at once wless he 1s otherwise lawfully held on another
matteir,

In totality therefore, the appeals have been allowed

in full,
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Yahya Rubama B
Judge
29,10.86
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Yahya Rubama
Judge
29.10,.84



