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IN THE HIGH CCURT OF TonzhlIs
at DiR ES.SAL:AM
MISCELLANEOUS CRIMINAL'CAUSE No. 31 OF 1985

Lnithe matter of Criminal Case No. 30 of 1985
{p the District Court of BhGAHIOYO District
ay BAGAMOYO

RoPYRY IS vs- DEP
‘ versus
ASHA ALLY

JUDGEMENT

MNZ&VAS J.K+ - The respondent, hshea Al1i, was jointly
eharged with her husband, &1i Bakeri, with stealing by

agent ¢/s 273(b) of the Penzl Code.

After hearing evidence in support of the
charge and accused defence the learned district
megistrate came to the conclusion that the prosectuion
had feiled to prove the charge against the accused
end he found both accused persors not griliy and
agquitted them.

The Republic is appeeling against the acquittal of
the accused person.
It was not in dispute that the complainant one,
gum&é Polea was & tenant in acusseds' house in Miono,
Bagamoyo district. On 15/12/84 Juma left Miono to
Chalinze and, according to his evidence in the lower
eourt he, before he lefgﬁmgntrusted his sewing
machine to Asha to take/of it. A&lso entrusted to Asha,
according to complainant's evidence, were clothing
metericls. The evidence showed thet the complainant
was away for about two months, When he returned to
Miono he found thet the sewing machine was missing.

In his evidence the complainant told the lower
sourt that on asking Asha the whereabouts the machine
he had entrusted to her, Asha ig said to have replied
¢hat she had to go to her mother's village while the
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complainent wag away and thet she hed cntrusted the sewdng
mechine to her husbuand —fénd accused. The husbind denied

knowing anything sbout the sewing machine,

Pherecupon the complainint conpleined to the local C,C.M
office which in durn referred the natter to police post and
the accused wepre a@rested and chtrged with stealing by egent.

In his gubmission before this Court Mra.ohize, learned
state attorney, argued that the lcarned trial megistrete
erred in finding the esccused not guilty. In support of his
argument the learned statc attorney referred the court to the
eyidenge of the complainunt, (PW1l), and thet of one Mfaume
Selehe, (PW2).

On the omidence of the compléinant and that of Salehe,
(FW2), the Bepublic was of the vicw thet the sewing machine

was entrusted to thc recrondcont and that she should have been
found guilty of steelins by tgeat & charged. Before this
Court the respondent, kche, hus retoutod her denicl that the
complainent did not entrust the suwimg m&chine to her.

From the evidence of the compl&inant-(PWl) and thet of
Mfaume, (PW)}2 it would &ppefr that the roapnrdent wes entrusted
with the sewlng machine. Mfeumc told the lower court that hg
was present when the complfinant inquired from the respondent
the whereahout of the sowing mechine and thet he heard her
admitting thet the mtehine was cntrusted to her but that she
hed handed )t to her husbind when she left to her mother's
village.

In his‘;udgement the learned trizl meégistrate disbelleved
compleinint¥g ewidence that he had entrusted his gewing mechine
to the respondent on tlie ground that ™no person witnessed
the handing over of the sewing ntchine to &ccused no. 1".

Before this court thc rcspondent wes &sked by the court
whether thepe was any rolson why the complain&nf would have
decided to tell lics against her and she recplied that there
was no enemify betwecn them. 4nd what is morc, if the
evidenge of Mfaume Salchc, (P:2), is enything to go by, it
tends to confirm compléintnt's cvidence thet he entrusted the
sewing m&cghine to her.
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The sewing machine was said to have been kept in respondent's

toom &fter the complainent had handed it to her &8
gomp;ainant's room h&éd no secure door. hpperently when the
house was searched by the police both mein doors to the
houge end the door to respondent's room were found to be
intagtiy, In this cese I teke into &ccount thet the decision
of the lower court wes based on the credibility of the

witnesses and that the trial court was in a better position

to asgess credibility but in the circumstances of this case ,
and &8s it was held by this Court in JUMA SALIDIVR (1967) HCD 3@2
“in appelleéte court is in as good & position &s the trial court
to draw inferences from cirucumstantiel evidence".

Peom what I huve gstated above there was ample evidence to
show that the disappearance of *thc sewing méchine was the

agf or contrivance of the respoudent.

I tend to agree with the learned state attorney that the
respondent should h&ve been convicted of stealing by agent
o/s #Y3(b) of the Penal Coge g cherged.

The regord of the lower court (accompanied by
cegtified decision of this Court) is remitted to the lower
court with a direction that the respondent be convicted
of {he offence and gsentenced accordingly.

N. S. HNZAVAS
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