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Wis 48 on oooliéction For opdess of seticrori or! pdnniv
$6 romovo into this Court ond qunah the foeision of the Burd oF
fzroetors of the Hotdonal frsirenco Ooppopniiony oué 40 copol the
Deowd of Divvedoxs of the pospondont Gerperation 8 goinetio the
aopldeant cAl thewoly diwdet 4% to dof with foiviedss

e Mwclnewniyle, lecrned counsel fop $ha appliccnt subtdttod
4hae tho applisction wos for thic oxlows rontdoned cbove o i WOe
pupportod by an offidovis of tho npplieccnt. Ilo wonk on to séoto
$hnt the mnin Hlooust of fhe spplication wos #1at the Pespordont in lofony
dndns the #ode of o spplieont ol in brorth of $he Mmulec of
nsturcl JuBsloc, Bonedy Shot & powty mhowdd hot bo somdetinoc wihocgl
cnd thot no opo BLowll bo o Judse in his owm oouse, He olzborejod
het thoe Board of Dirochors in-dts lottor of 25/7/ 01 throuch the
Gonoral Monorer stoted thot the oppliccnt rod Loon disnissod boeousc.
#ho Boaxd of Dircctors found hin Guilty onl tho Pincing wes occording
to tho oudit roporte But tho cudit roport fron Tonsopdo cit
Corporction wos nover prosented do the appliccnt to comtrodict tho
Pindinge in ite The opplicont wos thorofaro not accorfod tlc
opportunity to coment o soo tho ropert nor fid e appecr &t tho
Prole Conmittoo. Iire Mwckosunculdo subritted 4ot o8 o boenc. Monooox)
tho rpplicont wes omtitlod to kmow tho notuwe of the investioction
ot Lis bronche Ho cppued thot the applicont wos thowofore condommod
imhoard. witich wig © trocal. of the ruics cf notwrtd jwstiec. 1.
Muckostncula pofowrod the court to thoe erées of fogod Geveprnent
Docwd,_ ¥ _jgddm (1515) 0 120 cnt Jocxd, of Hupction ¥ Rige (1513)

L 179 in suppert of Lis caguncuts
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The sccond 1limb of Moe Irelosunculedo contont ion wos ot
tho Boord of Dircctors wlon dolitoncting wpon the ¢ ¢ of 4l
applicont wos going arcinsd the 2nd rude of nofuecl  istlco In
that tlc Dooad wos o Judre in its cim oduscs o pof sved do
annostirce R2 ond contimed thot gincc it is the Genex:  Menagox
who initiotcd the proccodings ~nd coridssioned Tonmend  uld}
dc:cpo: wticn to ocxwy out investicotions ot Sincice Boc . 1% woe
wpony Tor the Gonerel Ioncgor ond tho Monooonent Cormidt e o
doli smeto the cose of the opoliccnt on 2947/91, beoouwso; ho
subnitted, ony Cocision of thoe Docnd of Dircotors trkon i: ¢ho
pacscnce of the Gonerol Momdior Put in tho cbscnce of the oplicond
anounted to the foet thot the Genercl Monogor onc the Mon onend
Comritdc 3 took ot in tlho dold cootions of tho Boowte If ,hrekesungule
pofexrod to the casos of Tho Kn don A ap okl
Iz popt « Chorloy (1933) 2 KB 692, ond Coopor Vg Hilson {17y @ &
307, on ' v Bosnsloy lotxone %@mw Togkk
(1976) »» A IT Re452. Ho subnittod thed ¥ho Goneped Monege.: ond
his too: woro prescnt in the Dooad Heoting whdch Cgoidod thn :an

of thic pplictnt and thot on ho outheritdes cited above e g
oweyir for the gront of tho appliccddon by tho Corrhe

In poply, Do lopundn, locnol Coumscl for Lo rosponfong
subnittod thot o chomge was soxved om ghe opplicont vhick comfadnod
govaral c"isoiplina.-. » offoncos, The applioomt was givon an (rportuniyr
$o roply to the clomgo ond Lo did cotunlly roplys Thon on tL¢ bosis
of thoe duave améd $oply ihc Domwd of Dirmcotors Conrissionoec. aalitors
to vorify thc contradictions botroon {0 choxpgoe and roply. Tho
aufitorns sulnitted thoir moport to tho Bocad and tho Boowd qansidorod
the ohorpo, weply and tle cuddtoae? roepord ond docided to ddsmiss the
e.pﬁliccm‘b. D, Mooundn contenled dhed alfhough the applidond s not
givon the opportunity to moply to tho owdit rojoxiy the oucit &.d no§y
contodn cnything now vhich tho eppliconk wos not cworce of) and ul:;
tho roport only eonfirncd tllogntions dn tho chorge. It Mopundn
subnittol thot there woes thoofore no controvontion by e Doand
of thc mulos of nmoturel jwstioo of dho »icrt $o bo heord. |
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With zopowd to the prescnco cf tho Gerparol Mencoor in
the Boor( nooting, Dre Mopunca subnitted thot it wos truo thet
tho Gonernl Memogor ottonCed tlho boord mocting of 25 "7/ 91 but
thot he wos only tlore os port of tho monacenont ond i not toko
ony pore in tho Don sode Coliborctions since Le is no = Botrd HoghoTe
o scid thot Lis presonce wos only procodural bogcous: tho
monaconent wos always invitod in tho Boord nocting, ~ o subnittol
thet tho Cocision to cismiss tho appliecont sunmnpily wo made by
the Boord morbons only, Dr. Mopundo, howover, concolocl b ho wos
oworo of the mule thot nore prosonce of an intorested poy in tho
absonce of the othor porty would viticte the procccCings. Ho scid
thot hio hod mond the cutlonitios cited Ty his locamed £id ol and thot

he was ‘n ogrocnont with thone

In o furthor roply, Mee Mckosungule soid thot accy-ddng to

he nirutes of 25/ 7/ 91 tho Genorol lMannger was present to cther with
tis manycenent toon when the fato of tho applicant wos Loins discussel
but thes the nimutes were gilent o8 to who took active paxt in tho
doliber vtions, Io proyed thot tho nimgtos be quashel on the basis
thet th.c opplicont wes not thero. Mre Mwokosungule also subaitted
thot tho lotbter of disnissal hos 2 lints s onc ccncorning the charge

_and tlc cthor concorning tho findings of the oudit, and t1i: sucit
rcyont is tho one wlhich weirhod nost on the Board in coning to the
wonclusion o ¢isniss tho ooplicomt, Io submitbold furtlor thot if
there woe nothdng now thon thoe Boord should have acted on il.e ghorge
and. roply only,

Tre questions to Le onsworod in this opplicotion cre noinly 2e
Those oroy (I) whethor the opolicont wos given the opportunity to

oresent Lis cose nreperly ond (2) whother it was in ordor fom tho
General Monoger to attend the Boord meooting in the abtscnce cf the
opplicont,. With mcpomd to tho £first question it is ny opinion thot

the applicont wos net given on oonortunity to proscent his casc in full
before the Bow:d beermse Lo wes not shown the audit zoport for hinm to
commiont one Since the cudit menort fornod the basis of the doeision
of tlic Bocxl of Dircctors, it wos nocesscry to sorve o copy of the
roport to the coplicont for Lis comontse Then the coments of the

opplicont would be token teo tlhic Booxd seo tlot the Boomd would then
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look both ot the oudit repoct and the comonts of the applicont,

Tho coscs of Board of Iducction v Riccs and Locol Governnont Board

vy Arlidso clted cbove arc rclevent in this oosc nore so hooruso
thoy clocrly state thot the prtics in the controvers ! should ho
givon o foir oprortunity to corwect cx contradict any melovont
stotonent in any infornction obtoinced by o Board whicl 1is
projucicinl to thoir view, Cortcinly in this casc the *udit report
was prejudieicl to the viow of the oppliconte It oucht +¢ hove boon

Glvon to Lin for hds comments, The Boord, thoreforc, eontrovonod the xule

of natural justice namoly tlic »icht of tho ooplicant o be hoardt,

Secondly, with rogned to the sccond questiony the Bowrd wos
acein in breach of the rules of notural justice since tho Deard
doliboratol on the ense of the coplicont in the Hrosonce cf tho

Gonoxrel llenoror whe wos in tho positicn of o prosccutor, ‘e coso of

-

Ry Yoonsler istronoliton Bozowd: Council, ox poxto Iock cited by

Mr, Mwokosungule is rolovent, Mhnt casce hold intor olio thot Mhe
loccl cuthority wos in broach of ihc rules of nmoturcl justico Sineo
tho Cormittec hoord the norket monccor's ovicdence in the oLsonce of tho
applicont or his roproscntative s ond the nmorket nonoger, who was in dho
position of o prosceutor, lod boen mrosomt ot the daliborctions of

the committco whon it ocanc to its docisicne

It hos been stoted foon the Ler thot thoro is no cvicenge of
ony porticipotion in the doliborcticns of the Boosd by tho Gonopal
Menegor who wos not o ronler of the Boorde But the cose cited abovo
Cocs not moke it noeossory that the Gonerncl lonoger should participate

Cin actucl foot., It is cnouch if Lie is in the nature of o proscoubor

ond he is gwosent Curing tho delibornticns of the Boowd,

I agroc witlh the Cecisions roncliod in tlic coscs of v Ba.riglcz

HUeBeCo 0x parto Mook and Logal Coveriniont Boord v Arlidoe and Boord of
Scucction v Rice ecitold clhove, Indced Dre Mopunde for the reshendont

82ic tLet Lo too agrecd with tho Cocision in R v Borngely 143G,

which lLold that proecedings weuld be vitioted by -wosonce cf tn
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opposing party. {"
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~ For. the ohove reosons, I cwont this. cia}piict.ti'o;:.‘ I nold *b,c‘
¢ho gagision of tho Board of Dircobors wos vitdatod by o byoaeh
of tLo mulos of hotural justico. I thomofomo quash tho Bonpies

dooision of disniseing tho Spvlicent, Th applicopt ‘s to Lo

ToFalod atdll tho omployoo of tho rosponieont ooppure iom o $0
howa boon  duok OOy all the $imo Besewso o <oe . lon fo disniss
hin Los beon quoshede I oorxpind thot o rospopcont mto,d? ho
applicopt fopdhwdth ond pay him 2ll his scloorics

onc ot e benafdts
boocusg the oopligont is and hos Slwcya boqa_ o Wﬁl 5 of ‘hg
TO/DQUCONE .
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