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JUM,. FLKIH MBWEWE ..scecscceeosese FLLINTIFF

versus
RATABU ISSh soeeesceseseacacesesss DEFENTANT

JUDGIENT

MAFPIG:ENO, d.

Jumsa Fakih Mbwewe the plaintiff is claiming damages
from the defendant Rajabu Issa., He alleges in his plaint
that in May; 1980 he entrusted his TLeyland engine to the
defendant for safe keeping, which ig denied, and that when
Ahe called on the defendant to collect the engine five
months later he found scme of the paerts missing, which is
alsoc denied. Those missing parts, he says, were a cylinder
head assy, six injectors, a crank shaft and a gear, whose
total value is approximately shs.90,000=, which amcunt
the defendant has not paid him despite demands, and which
he now seeks to recover from the defendant together with
interest and costs.

The plaintiff alsc alleges indirectly in his plaint
that the parts were fraudulently sold by the defendant and
this allegation is also denied. The defendant asserts,
but the plaintiff denied, that criminal proceedings which
the plaintiff instituted in the Kisutu Resident Magistrate's
Court were dismissed on 23%/9/91.

4t the conclusion of the pleadings four issues were
formulated and recorded, namelyi—
(1) DJid the plaintiff entrust to the defendant

a Leyland engine for safe keeping as alleged
in paragraph 3 cf the plaint.
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(2) Did the
engine'
plaint,

defendant dispose of the
parts as alleged in the

tu criminal case NOa 644
of 1980 heard and finalized as
alleged in the Written Statement
of Defencee

(3) Was Kis

relief or reliefs are the
entitled.

(4) To wha
partie

Issue % lends itself to
it first. 1t is common

an easy onswer and I will deal with
ground that the plaintiff actually
+ the home of the defendant the

engine in questicn, and | there is hardly any dispute that

deposited with scmeone &
some of the paris were issing when he canme to collect ite.
Tt is common ground that he lodged a ccmplaint with the

police about the missing parts and that the defendant was

with stealing by agent and the

]

brought to court charge
defendant denied the truth of that charge. By all accounts,

the complaint was withdrawn hefore any evidence was presented
and the defendant disc arged. It 1s therefcre not true

that the case was heard and finally determined,

As I have just mentioned, it is common ground that

the plaintiff deposite the engine with someone at the home
of the defendant. He had bought the engine from »y National
Insurance Corporation
he went to call for i1t

parts missing. He dem

s o write-off salvage. Months later
and on examining it he found the

nded an explanation from the defendant
and to his disconcertm nt he heaxrd” the defendant saying
that certain pecple ha
that he had sent then

women had believed the

approached his wife and told her
o fetch thé“parts and that the

r story and given them those parts.
P.W.2 &habani Sa

plaintiff first referr

um, a cell-leader, tc whom the

d his grievance has recalled the
plaintiff telling him that he had entrusted the engine to

the wife of the defendpnt and that the defendant was then
away. This does corregpond with the versions of the defendant
and his junior wife W,2 Hidaya Iddai, According to the
gefendant and Hidayz, [the engine was entrusted to the

senior wife.
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The plaintiff has prought 431t Singh (F.W.4) who operates
a garage ot Magomeni Makuti. His evidence in-chief 1s that

the defendant'happened te come to his garage 1ocking for &
person who could buy & Leyland engine. Byt it is more 1ikely
than not, from what the witness has states on cross—exami-

nation, that this is 2 story he heard his garagehands narrating

It is convenient apd £itding to approaoh the case against
the gefendant ot two stzges and this will be 1in harmony with
issues 1 and 2. The first 18 abcut the pailment transaction
and the gquesbtion whether the defendant 18 answerable for the
10ss of the parts; and the second is 1n respect of the
allegation that the gefendant disposed of those parts, which

gllegation smounts to one of theft.

It is abundantly clear from the evidence of F.W.2, the
defendant and his junior wife T.We2y that the engirie was
entrusted 10O the defendant's csenior wife, whose marriage to
him is no mMore. The delivery of the engine€ to her was what
the standard law text-tooks call a hare naked bailment oOT
depositum, and the general rule is that sphe was liable as

such bailee only for gross negligence.

It is not in cvidence that there was any understanding«
petween the plaintiff, the defendant and the senioX wife
that she would receive possession of the engine on behalf
of the defendant. If there were such union of minds then
the defendant would properly be found to have peen a bailee
and gross negligence would, in the circumstances, be
reasonably attributable to hime

The guestion that follows is whether the defendant
could be deemed to be 2 bailee on the mere account of being
the husband of the woman who received the enginee. It is
not away pack when torticus wrongdoings of a wife during
the subsistence of the marriage were, ot commcn law,
actionable against her husband, on the ground of the
cbsoclete fiction of the legal unity of the spouses.

The spousal jural relation has however changed, for

better or WOTSE. Tt is no longer @ men's world. It is
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o sghared world, It seems %o me to be evident that under
our matrimonial legislation, that is the Law of Marriage
Act, 1971 section 65 (a)) a nusband is not liable in
respect of any wort committed by his wife, or to be s#ed
or made a party to any legal proceeding brought 1in respect
of any such tort, merely becadse he is her husbandi I
have to hold; therefore, that from the law point of view
s sudt is misconceived to the extent that 1t is Dbased
on bailtmant. : : Y ” i

With regerd to the allegation of theft, I fink, on
balance, that the parts were actually stolen. The crucial'
point though is whether there is cogent evidence which |
establishes the complicity of the defendant in the theft,
Yith respect, I see none such evidence.‘“Fdr in the state
of evidence available before me I feel that 1t would be
wrong to exclude the possibility of the goods having been
stolen by anothar persol. o

My answers to 1ssues 1 and 2 are, therefore, negative
ones. With that I must dismiss this sult and award defendant
the costs. It is ordered accordingly.

Delivered,
Mr. Mkondya for Plaintiff

Mr, Raithatha for the Defendant.
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