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Juma Fakih Mbwewe the plaintiff 1b claiming damages 
from the defendant Rajabu Issa. He alleges in his plaint 
that in May, 1980 he entrusted his Leyland engine to the 
defendant for safe keeping, which is denied, and that when 
j/Ohe called on the defendant to collect the engine five 
months later he found some of the parts missing, which is 
also denied. Those missing parts, he says, were a cylinder 
head assy, six injectors, a crank shaft and a gear, whose 
total value is approximately shs.90,000^, which amount 
the defendant has not paid him despite demands, and which 
he now seeks to recover from the defendant together with 
interest and costs.

The plaintiff also alleges indirectly in his plaint 
that the parts were fraudulently sold "by the defendant and 
this allegation is also denied. The defendant asserts, 
but the plaintiff denied, that criminal proceedings which 
the plaintiff instituted in the Kisutu Resident Magistrate’s 
Court were dismissed on 23/9/91.

At the conclusion of the pleadings four issues were 
formulated and recorded, namely;—

(l) Did the plaintiff entrust to the defendant
a Leyland engine for safe keeping as alleged 
in paragraph 3 of the plaint.

12



-2  7-

(2)

(3)

(4)

Did the
engine’ 
plaint.
Was Ki 
of 1980 
allege 
of Def

Issue 3 lends itself to 
it first. It is common 
deposited with, someone 
engine in Question^ and 
some of the parts were 
It is common ground tha- 
police about the missxni 
brought to court charge 
defendant denied the tr 
the complaint was with 

and the defendant disch 
that the case was heard

As I have just me 
the plaintiff deposited 
of the defendant. lie
Insurance Corporation £ 
he went to call for it 
parts missing. He dems 
and to his disconcerting 
that certain people hac 
that he had sent them 
women had “believed the

P.W.2 Shabani SajL 
plaintiff first referr 
plaintiff telling him 
the wife of the defend 
away. This does corre 
and his junior wife 
defendant and Hidaya, 
senior wife.

defendant dispose of the 
, parts as alleged in the

utu criminal case No. 644- 
heard and finalized as 
in the Written Statement 

nee.
To what) relief or reliefs are the 
parties entitled.

an easy answer and I will deal with
ground that the plaintiff actually
it the home of the defendant the
there is hardly any dispute that

missing when he came to collect it.
he lodged a complaint with the
parts and that the defendant was
with stealing by agent and the

uth of that charge. By all accounts,
drawn before any evidence was presented
arged. It is therefore not true
and finally determined.

ntioned, it is common ground that 
the engine with someone at the home 

.ad bought the engine from by National 
,s a write-off salvage. Months later 
and on examining it he found the 

Landed an explanation from the defendant 
nt he the defendant saying
approached his wife and told her 
o fetch the parts and that the 
r story and given them those parts,
um, a call-leader, to whom the 
d his grievance has recalled the 
that he had entrusted the engine to 
ant and that the defendant was then 
spond with the versions of the defendant 
W.2 Hidaya Iddi, According to theD

the engine was entrusted to the

/39 M o e  •  /  y



- 3

„ ■ ••+ Singh (t.Vi.-V) who operates
The plaintiff has b r o u g h e ln.chlef is that

a garage at Mag.meni Kafcuti. to ^  l90m  for a
the defendant happened to t - s ;  ^  it ±s ffiore likely
person who could buy a ley ̂  ̂  sta^  on
than not, from what the witn ^  M s  garage*ands n a r r a t e
nation, that this is a t0 approach the case against

„  is c o n v e n i e n t  and fittingto apP ^  ^  ^
the defendant at two stages a » d j *  ^  transaction
issues 1 and 2. The firs ^  aej.eIliaat is answerable for 
and the question whe e ^  respect of the
loss of th% f f ; ; eat £rnlant disposed of those parts, which 
allegation tha
allegation amounts eviae„oe of P.W.2. *>e

It is abundantly clear from ^  ^  wag
defendant and his junior wi ior „ife, whose marriage to
entrusted to the d e f e n d a n > e «  to her what
hlm ls no more, The de-xvexy ^  tallment or
the standard law text-boofcs c ^  ^  liable as

the general ru-Le depositum, ■* - ^  b Iiegligence.
suoh bailee on f ^  any ^ ^ s t a n d m *

It is not in evidence ^ senior wife
between the plaintiff, of the engine on behalf
that she would receive v ^  ^  Qf minds then
of the defendant 1 ^  found to have been a bai
the defendant woul P ^  circumstances, loe
and gross negligence would, -
reasonably attributab e - a e t h e r  the defendant

The question that * the mere a000unt of being
could be deemed to be a ba ^  ^  englne. It is
the husband of the w o m a n ^  of a wife during
not away back when  ̂ at 00mmcn law,
the subsistence of the m a r r i ^  ^  ^  Qf the
actionable again of the spouses.
obsolete fiction o ^  for

The spousal jural - s woj.ld_ It is
better or worse. It is no long



a shared world, It seems to me to be evident that under 
our matrimonial legislation/ that is the law of Marriage 
Act. 1971/ section 65 (a)j a husband is not liable m  
respect of any tort committed by his wife, or to^be sted 
or made a party to any legal proceeding bro.ught in respect 
of any such tort, merely because he is her husband; 
have to hold* therefore, that from the law point of view* 
this suit is misconceived to the extent ^hat it is based
on ‘baillnanii.i

With regard to the allegation of theft, I fin&, on 
balance,, that the parts were actually stolen. The crucial 
point though is whether there is cogent evidence which 
establishes the complicity of the defendant m  the theft,
% t h  respect, I see none such evidence. For in th6 state 
of evidence available before me I feel that it would be 
wrong to exclude the possibility of the goods having been 
stolen by another person.

My answers to issues 1 and 2 are, therefore, negative 
ones. With that I must dismiss this suit and awal*< defendant 
the costs. It is ordered accordingly*

Delivered,,
Mr. Mkondya for Plaintiff
Mr, Raithatha for the Defendant<

D. P, MAPIG-AHO 
JUDGE 
26/1/93


