IN THE HIGH COURT CF TANZANIA -
AT DAR BS SIALAEM

MISC CIVIL \PPE/L NO. 11/1993~ _
.F.A. JESSA.-....: RN NEE TN APPEL‘LANT
TERSUS” -
JUMANNE _RAMADHANT o 400 eos. . co RESFONDENT

JUIDGEMENT
- e

The Appe)lant is the plajntiff in Civil Case No,28L /03
now pending in’Resident Magistrate's Court of Dar es Salaam,
at Kisutu, and the suit relates to Motor Vehicle Reg. No,
TZ 95514, He claims that the.pespondent agreed to buy the
vehicle for shs., 1,200,000/= but paid shs., 800,000/= for it and
did not pay the balance,

During the pendency of the suit ;he.Appellant filed an
application in the court below for attachment of the wéhigle
before judgement under O0XXX VI of the Civil Procedure Codey 19
The application was dismissed by the court but the Appeliant
was aggrieved., This appeal is from the ruling of the lower
court refusing to grant the application,

The respondent had to Le served by publicaticn for the
his appearance in this appeal. This was so bacause it proved
impossible to serve him in the normal nanner. Even with
service by publication he did not appear, 80 the appeal was
heard in his absence Mr, Kakoti of Law Associmtes (Advogates)
represents the anpellant and he filed written submissions,

One of the respondent's ground's of objeetions to the
attachment of the vehicle before judzenent under 0,XXX VI GRC
that he was not the buyer of the vehicle but had been a
mere witness to the sale agrecnent between the acihual buyer,

" one OMARI ABDALL.\H, and the actual seller whom he said was
not the appellant, Another ground was that Omar Abdallah had
paid full amount for the vehicle and so there was no need fo
attach it. Both these grounds were accepted by the trial
Magistrate and were the basis for his dismissal of the apphiw
eation,

eeses/2

fore allow the appeal of the appellant to this court, and with

costs, I quash and set aside the ruling of the trial gourt
rofusing cttochuiont Lofoge judsanent T male the follovin: orders

also as prayed in the submissions:i=



The appellant had c:onplained that the respondent had
arranged to sell the motor vehicle to Mrs. Bina M., Georgila
before ccmplating payments for it to him, He produced a sale
agreemnent between the resycndent and the said Mrs., Georgea,

In the sale agreement {tnnexture 'A' to the affidavit
in support of the application for attachment) the seller of
the vehicle is shown to e Mr, F,A., Jessa and the buyer is
JUMANNE RAMADHANI DUNDA, F.A.Jessa is the present appellant,
In the counter affidavit filed by the respondent he eclearly says
he is Jumanne Ramadhani Dunda - the names on the sale agreemeng,
There is glso a writing by hand, on the " Buyer's signature of
the name Jumanne R, Dunda. iowkore : does the name Omar Abdallah
appear in the agreement. So Jumanne Ramadhani Dunda, was the
buyer of the vehiele and not a mere witness to the ®transagtion
as he claimed and as the court accepted,

As for the ground that the purchase price had been paid
in full, with respect this was :to be determined in the suit and
not in the application, In paragraph 4 of the plaint in the
suit the appellant states that the defendant/respondent has
breached the terms of the sale agreement (relating to the guij
motor vehicle) "For failure fo pay the balance of the purghage
price?! The respondent's °°3§§fion therefere that the full priee
had been paid was only & .. . to the suit and should not

have been decided in the application.

With the appellant's well-founded apprehensions that
the vehicle was in the process cf being sold to a third party
before the determinatisn of the suity I am of the view that he
was more than justified in seeking the prot-otffgar  the law
as provided for in O,XXX VI CPC, At the same time, the Magistrate
grossly erred in refusing to grant the appljcation, I there=-
fore allow the appeal of the appellant to this court, and with
costs, I quash and set aside the ruling of the trial gourt -
rofusing cttociaint Lofaepe judoenent I m§k° the folloviy exders |
also as prayed in the submissions:=

1, The suit yehicle to be attached and

and kept in the appellant's custocdy pending
the deternination of the main suit in the
lower coury,
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2. The lower ccurt to now proceed with the
hearing and determination of the suit,
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DAR ES SALAAM,
12/8/1994,

For the Appellant -~ Mr, Kakoti
For the Respondent =~ Absent,

Judgenrient delivered,



