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Cherge: Robbery.with violence c/s 235 and 236 of the Penal Code
Cap. 16,

Shinyanga District Court, before which, SAID s/o SALUM, and
SAIDI s8/0 RASHIDI, as first and second accused persons’ respectively
were facing the char_e of robbery wita violence c/s 235 and 286
of the Penal Code Cspn. 16, convicted ther as cherped, sentenced each
of them to fiftecn years imprisonment, under the iiinimum sentences
act 1972 as sgmended by act Mo, 10/1969,

Hovever aggricved, wes S.IDI 3:/LUM, the first accused herein
to be called tho appecllant, who engapcd a Shinyenge based advocate
Mr, Mahuma, to »nrosecute hisg oppeal, In lis ermoury of complaints
were =1~ that the evidence by PW!1 and PW2, was so week, that it
could not zustein conviction, ~2«~ that the triel laglistrete misdirected
himself, in holding thet Sz, 10,0C0/= belonzed to the complainant,
witheut evidence in that direction, -3- that. the appellant was not |
properl,; identified by the complainent - PWl, -4~ tuat the trial
Magistrate errerced in law, in basing the conyiction of the appellant
on Gthe evigence of cne witness alone -~ (PW1l), =5~ that the evidence
by P11 and P2, wes go fundamentslly contradictory, that it could
pot Tound the conviction, and -6~ thet the trisl Megistrate erred
in ordering the disposal of noney.ezhibit P1 3hs. 10,000/= in.
favour of Pyl., Mr. l.ohuns sought, Tuct the avpeal be allowed, and
liberty of freedom bc restored, unto the appellent., On the other,
hand, tue Senior 3tote Attorney lr. Kaduri submitted that the evidence
‘was teonaciouvsly, btisht againet the =p-ellent. end that the conviction
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wog unghelzcable. .ile resisted the
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ppeal, ond urxed that, tuhe
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‘Mmig copge, it scens coversg e neyrow conpass, with. e terrain
lipneriy. It is confoinding challenge, thot at

a

pbout mid-ni Lt - on the 30/12/19¢%, besween Puiione eand laline
Stotioag, toce aponelleni, and tuoe sccoad accuced, wWere

trovelling in the ioiltrain heeding tovwords Isaka. BEaually

. . . x . v neY A
travellins in t.e govie traoin. 5 tho comlainant DUl C, 6810
CPLie. JUTT7, BUD D0 D474 DO Ty oand P C. 5335 CPL. 3.ID.

% . 3 7 S Ay 1 O Rl | . T, = am L
L8 the poldd tredin renclhed TN Deollwoy ubﬂt¢on§ ond asg thuc

cormleincuy P71 wes digcnuarkine, ho uos unsuspectingly sendwitch

by people Pig trouser pocizet tora, ond 3as. 10,000/= stolen, end

hence 1ig roport to PY2., T midigtely, P2 arregbcd the youths.

therest, sesrched (e, and fron, the oppellant Shs. 15,163/50,

het inoluded scvern noscs in &g, 1,000/= denoninstion, ond

Shs. 3,000/= in Ohs. 200/= Jenoninotion, ond Lence the charge.

Q

The apnellant while conceding, that he wop trevelling in the said
trein, ond Turther admitting,he had She 300/= on him, he
insisted it was his nroperty, he denilced sﬁe@linz the same from

PwWl, nor from snybody at o211,

The *trial ilagistrate, religiously believings PYL, and thot
Shs., 10,000/= found upon the eppeliant by P72, in deonominotions
mentioned by PWUl, aciusily bebnged to PYHL concluded thoreflore,
that the 8213 woney end onount, rust Lave been stclen Trom the .
complainont, by the thief wuio wag o0 otler, toon, une apnellant,
-

and Lience, the conviction, and thereforc thig apocol.

T

Having exposed the evidence, to seruiinous and purposeful
judicisal attention, I sm minced to thinlk, thet ithe cose, is not
as simple s it 1s weade tc appesr. Concedin: as we all do, that
the crucial witnesses in thigs case. are PVL and PV2, and if we
are to.concede, thot ”V“‘ Shse 10,007/= wrere stolen from.his
poclket, which wag cut to locilitate such thilevish remnovel, the
question following cn heels must be, -~ who stole, and how was
he knowR 7

The comploinont Pl told tiic Court thet, the money was
gtole a3 ue wos getting out of tae train, and as he wos Sandwitched
by the appellant, and the second sccuged, This, 1t seems to ue,
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presupposes, that tue gold comploinant sow, ond identified the
one who cut hisg pocket. =nd removed his Shs. 10,000/=. 2ut on

DO
reflcction thils eppears, to have been not the case, for the very

~

compleinant upon ciscovery of tueft, "o renorted such theft to

PW2. If the soid complainont PW1, wod any oie, or the anpellant

in nind, ne would have, eitler pergonslly appreaended the thief,

as such. thisf cut the nocliet, 214 renoved Tis. 10,000/=, or pointed
hin out. ~ut oo %t geons, he did neither of these, Uhis isg

vindicated by P2z, conduct unon veceint of such ti:cft report

-

Jo

of, "oobughing arresting oll the jouths', end that,

acnce, Hue conmloinony

: 3 N PO Py B - N -
Toirp the secovd cccumed, wuo suowed

1

them the onnellent, o g meavched and Tence, the recovery or

Sns. 15,653/50, (n Tursther scerious »ollection, since the complainent,
as I heve sbove aryued, hod not idontified the thief, and hience

the arrest of the jouths, identifyin: the second accused to point

ut tue epnellent, does not casgily, lo. icaelily, and rationally

fellow. It would therefore gscen L0 v

@

, thrt, the evidence by PWLl.
and P2, does not eagily render its21f, to inreccable credibility,

D;
i~

I a3 Aid ergue, tihe gppellont in his fligt ground of compizint,

As orgued by lir. Mohuns, the advocate for thce apnellant, it
would seem, thet, the. link between the crine chorged, and the
apnellent wag Shs. 10,000/= whose denomination P11, insists he
had eorlier told P2 about. Jith respcct, bank notes scriel
numbers, of a particular amount, are official impeccabhle
distinguishing marks of honlt noteg, ol o perticuler enount, and.
I would seriously shudder to thiniz, thst denoninational amounta,
or differences thereof, which anybody ocould cerry with him carry

carry 1little if any cvidentisl wei ht, In the 1i ht of such
arguement, I hope, the complainant, end I hope the Lepublic too
would not seriocusly ergue, that in that .ilsil Train,.anybody with
bank notes of Shg, 1000/2 esch, end. 3hg. 200/= each, and whoge
total amount in his, her possession, exceeding Sgﬁqmﬂqﬂ990/=,
this latter amount would necessarily 2ave gtdlen 4 complainent,
Purther it is in recorded evidence, that the appellant was in
posgession of Shse. 15,165/50, though the appellant told the
court sworn, that, he had Shs. 15,300/= on his person, his personal
property. But we have not been t0ld, ag to what denominstions
elther in 3uige. 1000/=, or in shs. 300/=, tlic appellant had, to
exclude the possibility of the conviction srone péosecution

(a1l prosecution witnesses srec Pelice Cfficors) from picking the
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gmount, that suited its cese mogt. (nce agein, I am in
“agreement with the appellant, thet, thuore was no relisble

evidence to ahow, that the money taken, fron the appcllant,

)

was the very money stolcen, Irom tlue complainsnt,

That. tlhe compleinent, had not idenfified the one wio stole
his money, haz by nccessary implicotion, deen delt with in ground
£ conplainent o, (1), 2vove. 7ut to denomnstreve 1%, further
without preiudice, I hgve to voint out the fcoliowing, ~1- that

i
C 1.0 HGEO
becawec necesgary Tor PH2 to arrest z—2~ thet he onlj reported

it

the thalt to 272, suoug Lie 31d not “now the thicf, and thelt
was comiiitted when he wes unoware, -3~ thoe contrediction in the
evidence by PuUl, that thc apocllent tareatened to stab.him, ond
jot could. not peint him out = 2ll either curmulatively, or severally
vindicate, .the apnellant tuat the complainents theif, wes not
identificd, 5

rom t.e aforeroing, it is difficult to =say, by any stretch
of legel tl.inlting, thet, theit by the app2l’ent bad been established,
And 1t s

to the oifa:

en thae evidernce is considered in relation
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n chor ed=lovbery withh violence c¢/s 285 and 286 of
tiie Penal Code Cavn., 16. If Secticon 285 of the DPensal Codeg,is

read judicicusly and dutifully,.the will readily realise, that to

c
congtitute the crine of robbery, Hthe force uscd, nust be, at or
2 L] >

1ﬂn1419tu17 after the

LR IO

tir
ond guch force rust be of ~ﬂcﬁ o notvre as to show, thet it wag

Kt.-l._x.;x~ PR )

tendcd to obtsin, cr vebtoin tuie piopcorisy stolen, or to prevent,

g =

r
or ovcr come renlsvence to its being: stolen, or retained., .and the
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e off stealing to eny person or proverty,
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type of violeance, Tor purpoges of robuery, is ably, Jcmonsgtrsated,

os nearing vuot denongireted in HSection 2306 of tae Penal Code

Cap. 16 Tfor olcrovoted robbery, ond Scection 297 Cap. 15 - ottempted
robbery,. 80 that I Zcil to surnise and even conceptualise, how

1

at
a person, can tave the ollcence of rouboer; with viclence c¢,/s 286
of the Penal Code cormaitted upon bin, 7. ile l.e is unawere of it,.

Surely it is im

rom the above, it o cleor, thot t.e iepublic did not prove

£

the clarme beyond reogoncble deoubt, and tie eppeal .is hereby

£

allowed, conviction cuashed and scntence sct agide.



“owever ond lastly, the appellant contends thet, the trial
Mogistrate,oaaly crred in ordering Shs. 10,000/= to be. returned
to the complainapnt., This wvould be a ligimate complaint, .if the
triel lisgistrate, had acted on the wrong side cof the lew., I% is,
I thinkt Taniliar lovwr, thot, wherc an, thing has been tendered, or
put in cvidence, in any criminsl nrocecdings ag Bzhibit, end its
ownership is ¢ontentiovg, end it ig not zubiect tu speedy end
natural decay, the Court wsy nmeke gn order in favour of any person
who appecrg to be entitled tereso, prcevided such order shall not,
be corried cuv until the period Jcr lodging an appeal hoas elapsed,
and if an appesal liag beon lcodzed, urtil such eppeal has been
finally decided, and dispoged of ".ESQAQQQEiﬂﬂﬂiii.QilJQQAEES
Criminal Proccdure Act 1985. In this case the trisl llagistrate,
did heed such provigions to the leuter, ond thot the appellants
appeal hasg been allowed, he shall ve entitvled to his moncy. The
appesl is allowed,

Delivered tuis 12th day of October, 1334,
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