IN THl HIGH COURT OF TANZANIA

AT DAR BS SALAAM

CIVIL AFFEAL NO. 36 OF 1992 T

e » o  APPLICANT

ALA, MIOMDE MIILI o . .
versus

- BANGILI KIPEM WE o o o o o RESPONDENT

D T ST )

Chuwa, J,

Chua, ’__.\_J;. : ‘ 7 )

li«"»' The appellant Ally Mpombe sued the respondent Pangili Kipengele for
‘ a piece of land in Mwarusembe Frimary Court Kisarawe District vide
oo civil case No, 11/84, He was nct successful. He appealed to the
EF. K District Court Kisarawe in civil apvneal Wo, 7/84. He succeeded. When
| Ye; - he wanted to execute the decree he was zivised co Tile a 3eparate i
suit so thet he could recover the costs he had incured in prosecutihg
his case and appeale. Hence he filed civil case No, 24/84 in the _
Primary Court and was awarded shs.c,230/-. The respondent Cid not L
pay the amount immediately., 4s a resuli in 1987 his house was attéched
\ﬂ}, and sold to recover the money that was dve to the appellant. The .
appellant was not sﬁtisfied° e apvlied in the District Court to be _ - :
paid 30,404/-shs, being interect on the amount he was awarded at the
rate of Z0% per annum plus cosi of travelling to Kisarawe while he was
trying to execute the decree, fThe District Court dismissed the claim

and the appellant filed the present appeala - S

In dismissing the applicetion of the appellant the learned District ‘ :
Magistrate steted:. ‘Uivyo kwa mad-i hayo ya molimbikizo y» kutolipwa ' !
deni mahakema hii haikubsliani nayo kwa sakabu kukuboliana na medai ya .

aina hiyo ni kurtdia kutoa wamuzi tena kotika shouri la madei Na. 24 /86 ;

ey
»

1iliiokwisha tangﬁimyaka 1587,

>

Juu ya gharame za safari kwenda Kisarawe mahokama ya Mwanzo o

Mwarusembe na kwa Kotibu Kata mwomba rufas hakuonyesha whakika wa

<o

V—<kuianxa safari hizo, Hﬁkuonyésha hata tiketi za nouli alizolipa e
- kwa safari hizots :

Cwe
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The issue thnt was for determination wos whether interest was
payable on the decrecal suw and if so ot what rate. Under Order XX
rule 21 (1) of the @ivil Procedure Code District Court bas pover to
impose . interest on Aecreol sums in csses where it exercises
original jurisdiction subject to the rule that such interest should
be within 7% and 12%.
Regarding trensport costs in the sbsence of tickets or receipts
the court should osk itself whether the decice helder hod to make the
e trips he clatmed, It should be noted that rursl Tonzania it is ..ot
) surprising that tronsporters say not be i uing tickets as it is the
cdse with their countervorts in cities. The claim of the appellant,
therefore, ought to hove been enteritained.
’ &
Both interest and transtort costs were not claimed in the Primary
Court., There wns therefors no basis for bringing up the matter in
the District Court by way of appeal. The procdure adapled was defective
and the claiment was not given an oppoii 7. ..  duce evidences ‘the
N appeal for that reason fails and the appelient should pursue his righte
by filing a ci il suit in the Cizirict Court sukj.ct to the law of
, limitations.
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Judgment read out in court in the absence of the parties.
Judgment to be typed and o cartified copy te Forwarded to the Mwarusenbe
Primary Court where the parties should be summoned so that the
judzment may be read over to then,
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28/9/95
I certify thet this is o true copy of the original.
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