IN THE HIGH COURT OF TANZANIA D\ S
AT DAR ES SALAAM

COURT MARTIAL CRIMINAL APPEAL NO.2 OF 1990

P.2669 MAJ. SY SULEIMAN .
x » SULF‘II’IAN o8 o6 0% o 00 B OS APPELLM\]’T

Versus

JUDGE ADVOCATE GENERAL.., RESPONDENT

JUDGMENT

' MAPIGANO, J. KYANDO, J. MACKANJA, J.

Two preliminary points were taken on hehalf\bf the
appellant, and we dismissed the same and reserved the
reasons. The first point is about the legality of the -order
which convened the trial court, and the second is aboyt the
aompetence of the Judge—Advocate who officiated at the trial ‘
.proceedlngs. one Colonel Mkindi, and the part played by him, v{
It wag submitted that the Chief of Staff who made the i o
.anenlng grder did not have authority under the law to da so0.
P 1ndicated. we were unable to sustain this submission, Under
the prgvisiong ef the statyte which was cited by counsel for the .
appellant, the power to convene a General Court'Martial is '
gonferred upon the President, the Chief of Defence Forces and
"any other officer specifically assigned by the Defenue‘FOrces .
Cemmittee", An instrument was produced and display@d oy counsel-
for %he‘respondent which explicitly showed that the Defenae 7
Fgroes Cgmmittee had actually exgrgised its discretion by
appointing the Chief of Staf§ as the convener of all General e
Courtq.Martlal‘ e
It was pointed quty {n fingy in relation with the second
point, that the Qfiige @i C@ioned Mkindj was the one whieh
initiated the tyia}, and it was argued that in principle and
Justice Cqloned Mkind} should nQt have teken part "in the
determinatign of the gase". We ggnaider that there is no
factual bas;s for thig cgntentxgn. We totally agree that it
'13 nqt the dyty of a Judgq.Advocate tQ partioipate in the
determinatign of a oase before suoh gourt, In qur view thﬁ
- rgle of a J‘dg Adgocate 1g, broadly, one which is qon{xne
tQ euperin;ending the trisl, advising $he Qaurt on p01nt ,
and prgcedure, and ass;ating tﬁe partias to el;, -
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- myst be given an oppertunity to objeet to any of thgse ofilcers.
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full statement of facts material to their respective cases.

It is not his business'to participate in the decision of the
case, and, we repeat, there is nothing on the record to show
or suggest that Colonel Mkindi did so. '

These were the reasons which led us to overrule the
preliminary points,

We now turn to consider the main part of the appeal, It is
the contention of the appellant that the General CourteMartial
which tried him failed to comply with statutory procedures at
the time of his arraignment. In particular, he argued that
contrary to laid down procedure, the President of the General

Court-Martial did not take the oath:as required by Regulation

112 of the Defence Forces Regulations. These Regulations, made
under section 66 of the National Defence Act, No,24 of 1967,
are read as one with the Code of berv1ce ﬁlsclpllne made under
sections 5% and 85 of the said Act. Section C.112(1) eof the Codn
of Servige Discipline makes 1t a mandatory condltlon - precedent
that- ‘ f
"Ce112(1) At every court-martial an oath
shall be administered to each Qf the
following persongte
(a) the President and other members Qi the
oourt.martlal, '
(p) the Jydge-Advoecate,
(o) eoyrt reporters,
(d) interpreters, and
~ {e) witnesses,
in the manner and jn the forms prescrlbed
in Dgfenee Forces Regulations".

Regulation 112,05 makes provision for a mandatery procedure
which myst be followed before the eaths are administered -in the
prescribed fqorm, When the court has been openéd and all have
taken their plages, the convening order, ineluding the names of = -
the gfficers appointed to try the aooused. mugt be read in the ‘ ﬁf
hearing of the agoused. The acoysed, or eagh ef them seperatel

by being asked whether he does so Qbjegt, The QUjegtions will
have to be determined in advance of any other gtep in the

prooeedings, Then every member of the court.martial and every
persqgn 1in atiendanoe on a oourt.martial as Judge'Advocate, the

President and each officer who is named in seotlon Ce 112(1) of -
y . _
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+ha Code of Service Diseiniine, must take an oath if they are
Chrigtians or bhe affirmed if they are Moslems. The oath shall
be in the prescribed form as provide? for in Regulations 112.05.

Qur evcanination of page 2 of the record of proceedings
before the General Court-Martial shcws that after the court kad
acssemhled ard objections from the appellant having been cverruled;
the President swefé all members of the court and the Judge
Advocate. The Judge- Ad*ocate swore the court reporter. The
record of the proceedlngs does not show that the President was
himself sworn by the Judge-Advocate, or by any other member of
the General Couvrt-Martial. ‘ _

Ms. Kiwan~a, learned State attorney, concedes that the
General Court-Martial incluced the President. It is her view
that although page 2 of *he —ecord of proceedings does not show
that he was sworn, he was in fac% sworn and that the ommissign is
probably a clerical error. That is an attractive point, Ve are.
however, after a careful scrutiny of the record, not persuaded
that that was a clerical omission. We are satisfied that the
exclusion of the President of the Court from those who tQOk
the oath portrays the true position of what happened, We would

thus c¢all in aid the maxim that exgregsig “nius personae vel rei,
est exgl&gio alterious. ‘

We considey that the oath to be taken by the President of
a General CgyrteMartial is a neeoessary- reriquisite to the
Jurisdiction of that court. It will therefgre agt without
Jyrisdiction, as it is the gase hefore Ys. where it fails to
eomply with fgrmaljtjes which are gonditions pregedent to the '
eonuengement Qf a trisdy Jn these girgumstances we hold that the
General CourtgMartial agted wijhout jurigdiction, Consequently
the Droceed;ngs befgre i% have heen rendered a nullity:
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;;,] | In the result we declare the proceedings a nullity,
ﬂ};/i . There will be no retrial, inasuch as the appellant has
Ly fully served the sentence passed by the Court-Martial.

D . P ® MAPI(:A.IIO

- JUDGE
%
' L.A. KYANDO ,
JUDGE
J.M. MACKANJA ' .
JUDGE
8/2/95
?g Coram: Mapiganc, J. | L
: Appellant in person
Mr. Naali for the Respondent.
,il | : ;’Court: Judgment delivered. ‘
D.P. MAPIGANO | e
JUDGE
8.2,1995 :

1 eertify that this is a true copy-gf the original.




