IN THE HIGH COURT OF DANZANIA

AL DAR FES SALAAM

CIVIL APPEAL NO.47 OF 1992

AIMED J . DHIRANI ¢ » . ¢ o o @ o * ,. APPLIC}WT
Versus

GULAM HUSSEIN ............. RESPONDENT

JUDGEMENT
MWAIKASU, J.

This is an appeal against the ruling of the lower court,
(Mtotela, SRM) dated 30/9/92, whereby the application by the
appellant . ) for ¢he Respondent to show cause wh;
he should not obey uhe order of that court datve 20/5/92, . !

N

PRI}, 10 restore the applicant on the premises known as Royal
Guest, was dismissed. In dismissing such applicasion the presio
learned magistrate based his decision on the ruling of that Co. -
AMatui, PRM) dated 1lth Peb. 1991 and one dated 25/9/90 togeth:
with the judgement of vhis court in Misc. Civil Appeal No.3 of
1991, (Mkwawa, J.) thas arose from the ruling of Matui, PRM da
25/9/90, which appears %o have upheld such ruling. <That, ho-
was an error because what the applicantfappelant was seeking
the enforcemens of such court's order (Masul, PRM) dated 2077
following appellant's application for review of an earlier orac::
of thas cours (Matui, FPR¥) dased 11/2/91 which had ordered evic
.of the appellant. It is bv his order dasted 20/5/92 that the
learned presiding magis-r=w~ (Matul PRM) ordered as follows:

"Court: It apie=e g The .lespondent misled this

court invo Issing the eviction order for there

is no decree Tfor varans possession consegquentdy

I rescind the 3vicivion order and order twhat ctne

applicant be restored in the suit premises

forthwish.?"
It is such order for which enforcement was sought, and on-
in his ruling Gated 30/9/92, the learned presiding magistrate
(Mtolela, SRM) ought to have considered and base his ruling.
It appears that the learned magistrate did misdirect himsel! ™ -
he did, due to iack of clarity when counsel for the Applice:
Appellant presented such application. For it is clear fro-
record of whe lower court that apart from making reference

order o ™M:-ui PP". what had rescinded the earlier evic.lion



and restored the tenancv of the appellant in the suit premises,
following appellant's application for review, cliere was no
mention of the date of such order,.

Be as 1v may, + am satisfied that whe compliaint in the
appellant's memo of appeal, as also represenced before vhis courts
by Mr. Kashumbugu, counsel for twhe appellant, what she learned
presiding Resident Magistrate (iftolela, SRM) had erred in law in
considering the decision of Masui (PRM) of 11/2/91 ana 25/9/90,
when what was at issue was the non-compliance of she said Matui's
order of 20/5/92, which re-instated the appellant into the premises,
is founded.

Ll ac¢cordingly allow this appeal with costs, wi¢h an order
that tvhe lower court proceed to consider he appellant's application
for enforcement of such court's order daved 20/5/92 and come TO
an appropriace order. in accordance with ivhe law.

R.J. Mwaikasu

Judge
Lated 6/11/95
At Dar es Salaam.
Order: Judgment to be notified and reac over to the parties by

the District Reglstrar, High Court, DSM zone, at the earliest
convenlient date.

R.J. Mwaikasu
Judge
7/11/95

I certifv wthats whi . . srue copv of the original.



