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JUDGMENT

MOSHI, J.

The respondeit, Yohona s/o Juma, wae the successful party in o suit
he preferrcd against the appellant, Father Silvester Hittu, at the district
court of Masasi, for o compansation of shs, 480,400/:, in rcapcect of his
two adult cows and a calfl knosked to death by a motor vehicle driven by the
appellants The appellant felt agsmicvedy not so much by the finding of

liability, but by the quantua of the compensatione Hence this appcal.

Both partics entcred appecarances in court when the appeal was called

up for hearing, oand counductced thoir respective sides of the matter

themselves,

These were the facts established in covidonces In the evening of
22 Deccamber 1994, at about 5400 pm, the appellant was driving a motor
vehicle registration number MT 2323, make Landrover 110, from Ndands o

Mnsasi, along the Mtwara~Mosasi tarmac roads; Upon arriving at Mtendi
village, the vchicle, for rcasons the appellant did not tell the trial cou.n%,
left the road and knocked dow the respondant's two adult cows and o calf
which werce grazing off the left side of the road at a distance of not less
than twenty paces awaye. The animals were fatoally injured, and o vetcrinary
officer Yared Chiza PW2 and o policeman PC Benson PW3, who promptly arrived
there, dirccted their immediatc slaughter and sale of their meate PC

Benson PW3 also directed the respondent to go Lo Masasi police station the
next day with informatiocn about what the sale of the meat had realized to
enablc him prepare an invoentorye The animals were slaughtered and the
respondent sold the meat ond ate somey but it was nof until 5 Januaxry 1995

that he reported to PC Beucon PW3 at the police station with informotion

that the sale of the neat had roalized shs, 32,000/= only.
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According to the icspondent, the two cows and the calf werc worth
shs, 210,000/=, He hod boucht the two cows in 1980 at shse 80,000/= cach,
which mecant, shse 160,000/= for boths One¢ had delivcred a female caliy and
was at the tinc of the accident producing 9 litres of milké:l?gg, d;%r shs,
140/= per litre, his caily inccm> from milk sales was shse 1,260/=. The
expected period of lactotion wos 9_3;_@_@ nonths, and this nade his cxpected
income from milk sales for that period to be shse 302,400/=, A total sum
of ehs. 5124400/= is arrived at when thc value of the threc animals
(shs, 210,000/=) is added, and the amount of shs. 480,400/= sued for, and
granted, remained when the sum of shse 32,000/= from the sale of the meat

is dcductecde

The appellant did not give any explonation before the trial court,
He did not say how the accident had occurred, He did not even filec o
written statoment of defonce, Vhen called upoinn to prescnt his own side of
the case he said:
"I have nothing 40 say in my dofaices It is upon this
court to decide and nnke its verdicte
With respecty I an sauvisfied that the finding by the trial court on
the question of liability for the accident could not be faulteds This was

a fit casc for the application of the doctrine of res ipsa loquiturs Tho

action was founded on :megligaence, and although it is always for the

plaintiff to prove negligeicc, the doctrine of res ipsa loquitur is ene

which o plaintiff, by proving that an accident occurred in circumstances

in which an accident should not have cccurwcd, thercby discharges, in whe
abscnce of any explanation by the defendauit, the original burden of showing
negligence on the part o the person who causod the accidente  In the words
of Sir C}larlcs Newbold, P, in thc casc of Babu Road Services Ve Riimi

(1963) Eilae 22:

"When the circumstonces of the accident give rise to
the infcreace of negligence than the defendant, in
order to cscape linbility, has to show that there
Was o probable cousc of the accident which does not
cannote ncgligaence or that the axplanation for the
accldent wne Soasistent only with an absance of

negligencc"
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The essential point, twherefore, is the cxplanation by the defandant
for the accident, and this, as ~lrendy saldy totally lacked in this casc,
The cirounstances of this case, I am satisiicd, gave risc feo the inferaice
of negligoence on the part of the appellont. In the absance of any
explonation for the accidont by the appcellont, it could not have been
presuncd that the accident was unavoidable or that it happened through
couscs beyond his control. I am satisfied, aud hereby find, that the
trial court's finding thnt fthe appellant was negligent,, and thercfore
liable in damages for the accident, was justificd o the facts and sound in
law,

I pass on to consider the issue of the gquantum of damages awarded as
conpcnsations The appellant strongly feels that the compensation of shs,

Q4400/= was unduly cxeessive and, for recasons I shall give, I tend vo
agrec. The object of an award of damages is to give the victin sone
compensation for thc damoge, less or injury vhich, as ncarly as possible,
puts him in the sane position in which he wos before such damage, loss or
injury, It was said in tho casc of Livingstouc Ve Rawyords Coal Co. (1988)
5 App. Cas. 25, ot page 39:

"Wherce any iujury is to bec compensated by damages, in
settling <the sun of noney to bc given for reparation
of damagces you should as nearly as possible get at
that sun of noney which will put the party who has

been injurcd, or who hos suficred, i thc same |
position as he would have been in if he had not
sustnined the wrong for which he is now getting

his compensation or reparation,®

I am mindful that an appellate court must only interferc with the asscssmnent
of damages by a lower court where such lower court has acted on a wrong
principle or has otherwise plainly gonc wrong. The Privy Council laid down
this rulc in the casc of Nance Ve British Columbin Railway Coe Ltd (1951)

2 ALl E.R. 448, which was cited with approval by the Court of Appeal for

Eastern Affrica in the casz of Ilongn Ve Honyoka (1961) E.A. 705, atb

page T13, in the following termss
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"The priuciples which apply under this head are not in doubt,
Whether the asscssment of damages be by a judge or jury, the
appellate court is not justified in substituting a figure of
its own for that awarded below sinply because it would have
awarded a different figure if it had tried the ocase in the
first iietance, BEven if the tribumal of first instance wos
a judge sitting nlone, thon before the appollate court can
properly intervene, it must be satisfiod that either thatb
judge, in assossing the damages, applied o wrong principl~
of law (as by taking into account some irrclevant factor or
leaving out of account some rolevant one); or, short of this,
that the amount awarded is so inordinately low or inordinately

high that it must be a wholly erroncous cgtimate of the

damagcese M

In the present casc, in n~sccssing the damages, tho trial magistrate
accepted without any qualis, and wholly acted upon, all that the respondent
had told hin about the worth of the cattle, production of milk and its price
and duration, and the money realised from the sale of the meat, and so forths
At no stage was the magistrate critical or sceptical of the narration of the
respondent, He had clearly failed to take into account quite a number of
relevant factors, -nd he had also acted upon speculation and conjecture,

The cows werce bought over fourteen years bacl:,; and they were therciore oi
advanced agce, and this factor ought to have beon considercd when the
asscssment of their worth and the production of milk was nadee Their breed
was not given, and in thc absence of evidence or indication to the comirary,
they must have been of local breed which arc generally not held to high
yields of milk, and cortainly not anything close to Nine litres of milk

per day per cows It was ioken for granted, and assumed, that the ocow

would have constantly produced Nine litres of milk every day for the whole
period of eight months, but this most cerfainly could not have been e
case, That assumption was in complete disrcegard to the forces of
depreciations The period of lactation of cight months itself was o merc
guesswork, It was not based on any cxpert opinion, The money purportedly
realised from the sale of the meat was, by far, on the lower side whaen

considered against the purported valuc of the animals. On account of the
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foregoing, the amount awarded, in my view, turned out to be so inordinatcly
high that it must be a wholly erroneous estimate of the damages In v
conscquance, I am satisiied that this is onc of those cases in which an
appcllate court would be justified in «interfering with the assessment of

damaces by a lower courtd,

Accordingly, on a carcful consideration of all the relevant factors,
and doing the best I can on the evidence on record, I feel that a fair

assesenont would be about one sixth (1/6) of the amount assessed by the

lower courtsy I would, therefore; and hercby do, assess the damages atb

shs, 80,067.00 (eighty thousand sizty seven shillings).

To that extent, this appeal succeeds, and the respondent shall have

half his costs in this court and in the court bhelows

JUDGE.

MTWARA
22 fugust 1995,

FPor Appellant: Present in persons

Tor Respondent: Absent.



