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Issa Athuxiani \f'.o is  tho appollaut in this appoal was sued in 
the Bssidont TIagistratc’ s oourt o f  KLoutu by ALi Said Hussoin wb.o claimed 
fo r  a doclaration that a certain hoiiso ITo* 19/30E at Ipokolo strectj 
Mwanany amala area* Kinondoni D istrict in Dar os Salaam was lawfully 
sold to him anrl thoroforo was entitled to i t .  ALi said Ifossoin also 
prayed for  an order fo r  vacant poocossion o f tho gu.it promise a against 
the appellant, i l l  Said Hussein vc :i iu the suit and tho appellant 
being d iscatia fiod  has appoallod aGainst the finding; o f  tho tr ia l 
oourt. Tho monornadvm o f appeal oonniatc o f nine srounda o f  appeal 
■whiblij when rwxicriood f a l l  on t»r  ̂ nain ^ovnds, Tho f i r s t  maa.11 ground 
based 011 a point o f  law ic  to the o f feet that thcro irac a c ro s s  error 
o f prooedurc oonmittod ~bj tho t r ia l  oe-irt Tihieh nogeton the xfoole 
proooodings i:i that .i-’dgomont in tho case vras •rritton by r, magistrate 
who did not hoar tho ovidenoe. Tho sooond main ^rovjod o f appeal is  
that the learned magistrate erred o” a point o f feet by fa ilin g  to 
proporly evaluate tho ovidoneo aclhioed before t ’ ;e oourt.

Bogardirxg tho f i r s t  ground o f appeal* tho record o f the lotror 
oourt shows that the ease was heard by 3. KLwango, BooicLont
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Magistrate, itiOf after the case was assigned to him fraraod the issues 
and heard the evidence o f "both the p la in t if f  and t ’xe defendant up to 
the close of t' e defendant's case. At t ’ -.e close of the defendant's 
case he set t ’ -.e cr.se fo r  judgeaaor-t on 28 th September, 1994* How3ver> 
he did not deliver the judgement a,o apparently he had not -written it* 
The case was re-assigned to another magistrate for  reasons that are 
not disclosed in the court record. The magistrate to xuob. the case 
was re-assigned went on straight to write judgement and delivered i t  
without explaining to the parties that i t  was his own jtidgomont he was 
delivering and not the judgement of the t r ia l  magistrate. Del out is  — 
b r ie f ly  what transpired »-
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Ctrder 8-  Judgement on 28th September,, 1994*

(Sgd) S. Kiwango 
K. !■!.

21/9/1994

Bate* 29/9/9 A

Coram«“  J. S. R±;.angisa -  UK 
For P la in tiffs  Present in person
Ibr Defendant i-  Present in porson.

COURT t— SToted that the f i l e  has heen re—assigned to mo this 
morning.
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Order s- Judgement on 17th Hovenber, 1994*

(S'.d) Je B* Buhangisa 
R. M.

29/9/94

It is  obvious fron the record that no reasons wero given uhgr the oaae had 
to "bo re-ass-yict- to mother magistrate after a ll the evidence had been 
heard by one magistrate, In any o?,r:e: tho law is  quito oloar regarding 
who is  to w rite/deliver judgement in 0 car,c. The relevant provisions 
o f  the law arc found in rules 1 - 3  o f Qrdor XX o f the C ivil Procedure 
Code which provide as hereunders-

1 11. The court, after the case has "boon hoard, shall
pronounco judgement in open co^-rt, either at once 
or on some future day* o f whioh duo notice shall 
he given to the parties or thoir advocates*

2o A Judge or magistrate nay pronomco a judgement 
written but not pronounced by his predecessor#

3® The judgement shall bo written by, or reduced to
. personalvrritin:; 'aider j£;; direction and suporitondonoc 

o f, the presiding Judge or magistrate in the 
language of the court and shall bo dated and 
signed by rruch. prosiding or magistrate as
o f  the date on which i t  is  pronoxuicod in open 
court andj when onoe signed shall not afterwards 
be altered or added to? cavo as provided by section 
96 or on review*"

Mr, Ruhangisa who wrote and delivered judgement in the lower
court did not preside over the case. Eb was therefore, not lega lly

//lew
empo-worod to write judgomont in /, o f rulo 3 of order XX o f  tho 
CPC oited above. It in very unfortunate that i t  is  not even indicated 
in the reoord as to i-rhy i t  became necessary for  tho case to be 
re—assigned to another magistrate after a ll the evidence had boon



taken down by ono nagistrato. An i t  is , one oaa only spooulato. 
However, jtistioo in not to bo dispensed rith  through. speculation.
In view o f tho previsions o f  the lax/ nj.t':. regard to i&o is to write 
and to pronounco ja d p :icnt o f a ease, I an satisfied  that tho 
appellant's f i r s t  main .ground o f appeal is  aoritous and I a^roo with 
hin that non~oonpliaace with tho law by the lowor court v itia ted  tho 
whole proceedings. T.;.o orror that was coruaittod by the lcaxnod tr ia l 
magistrate, in my viow cannot bo cured by provisions o f  section 96 

o f the i v i l  Ih’oceduro Codo* For the above reason alone, I would 
allow tho p.pporl, doolr.ro tho judgonont of the learned Ebsidont 
Magistrate to bo o f no oi'.-.’o c 'j and sot aside a l l  tho orders that 
emanated f r jr  tho n ,:io« 1-Iavin-: found ae above, I  sec no reason why 
I  should lab".:..' ..r’-rj7,x to atacidor tho ether grounds o f appeal
raised ccnsi-". ;ri:ar“ that f j 1" ' ’"nGs v: on thoa wovJld not have any
bearing on xhc ;\Jc:lc:on that I h?vc nlroa:l"r • arrived wt* Consequently, 
I, fo r  reasons g:\ ; " i above, allow v^o appeal by Issa jfthvianni with 
costs in tho appeal* It is  ordered t. t’v  onro bo hoard do novcy 
and fo r  tho ends o f -justioo i t  \s further ordorod that i t  bo hoaXd 
by'anothor nagistratc or? compotant ~’ur? ^diction other than Mr,
BLwahgo or Mr. Kuhajajiso*
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