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In thie appeal;, the appellant the DIC^IOX EOTCUTH/E DIRECTOR Tor 
Kilosa whose o ffic ia l position is connonly ’oiown by its  acron^n of 
E.S,Dv- which usually chills its  pronounccx* s Kind to 00 related to 
death, has through its  solicitor for local govcrnnent, I*r» Edward IC« ICingi 
presented before this court an appeal against the decision of Ziloaa 
District Court grratiiig judgaeiit in favour of the respondent CL£7EEtY 
SEII03I KAflEMBULA a euu of Shs. 1 j690j000/t» being clains for subsistence 
allowa&ces for hinoclf$ hie wife and four children for 293 days and 
faro 6 and from Ulaya, to Kilosa plus costs. CL&VMY was represented 
both is  the tr ia l court as well as before this court by Mr. ICaganda,> 
a Senior Labour Officer in Kilosa* Heedless to point out here that 
Mr. SdwaTi K. Kingi vas alec the one who represented the D.E.D. 

before th$ tr ia l Court. Hr. Edward K. ICingi has f iled  a total of 17 
grounds of appeal to which I w ill return in due course.

'Hie facts fir on evidence that were adduced before the tr ia l
V

court were aa follows* Just before the hearing of this case i t  was 
agreed that tiere was no dispate that the p la in tiff (now respondent)

.wan cnploycd Isy the defendant (now appellant) as a «ard Executive Officer 
t i l l  the 30/4/?993 when he was dismissed. Secondly i t  was not disputed 
that that i t  wajr an obligation of an cnployer to transport an employee 
whoa he disnissoi hin (s ic) to his homo. And thirdly there was no 
dispute that tic plaintiff was coming to Kilosa to follow paync-nt 

for transport. TTiMi those agreed matters there were the following 
natters held in dis*Juto*



j. ir s o

1 * miotic? thc p la in tiff's  place. of domicile is  

Yidunda villrso,
2 , ISiether the p la in tiff deserved the payment 

of she* 41 j 16o/» and
3 . IJhether the p la in t if fs  former employer -  the 

defendant - ’.2icw the eract rl.-oc of domicile 
cf tlic p la in tiff,

CLA’i/MT .̂'MOp ill 'll  ĥ lLA wan employed an a' Uard 3ecrctsry since 
;:ly 1SuO. His hojiic pi. jc was îclimda village, in Hidodi I?ard4 no at 

was stationed in ’.li’ ximi 77ard "before . .e got ‘aransfcrcd to T;lc3c>
■Tard in July 1905. In January 1993 in 0 country -  -ride change of 
dut;r for a ll ward secretaries as that poet of ward secretaries was 
abolished and in its  pl'ce "but under t.' c District Councils was ere: ted 
a new office of tTard Ih;ecutive Officers for which the former Ifard 
Secretaries like th.e respondent were advised to apply for* 1'he 
respondent is believed to have applied for that new post for he was 
amongst the lucky ones when he received, a letter of appointment

Ref. ITo.D.30/37/99 datod the 8/2/1993 -  L;.;hibit P. 1 Unfortunately"
the respondent did not last long in t—at er.:ploynent for on the 2u/4/1993 
he was served with a-'.dismissal letter froa that post and that letter 
Rcf.” o.i:rC/FF 2429/20 of the 28/4/1993 ie parked Sfeiibit P»2* I t  was 
not until the Regional Development Directorv IIOEIOGORO in a letter 
Ref. No.0.20/40 dated 17th June 1993 that directed the appellant to 
pny a ll ward executive secretaries that had been dismissed from 
servicej that the respondent was on the 1 1th August 1993 paid Shs.17030/= 
being payment in lieu of notice. letter dated 17/6/1993 is nar?.:cd 
Exhibit PD6 while !;he portent voucher dated 1l/3/l993 is marked H:hibit 
PD3* In another payment voucher marked Bhib it PD4 on the 16th jJovekber 
1993 the respondent was paid she.6 j l 6o/~ being G.xpcnocs for paying 
peopla who would be hired to carry his luggage from TJlaya to Yidunda 
village in hidodi ward. 10caides this the rospondent was promised 
transport with which the appellant would transport the respondent to 
Vidimda village. The respondent claimed to have followed up this 
transport by travelling to and from TJ1 ya to ICilosa during the mcnths 
of Hoveaber? Deccdber 1993 and January, I’ebruory 1994* It  was not 
until the 22nd February 1994 that the appellant confessing to the 
respondent to have failed to secure transport with -whioil to' 
transport the respondent from ulaya to Tidun d<_. W-13- t they paid Ilia 
ahs*35>000/a vide payment voucher Inhibit fhe respondeni
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•therefore argued that because hie plr.ee o f domicile is 'Ti&unda 
and lie was taa.de by the a.ppellant to waio j.or oraasport oe Gween mo 

dismissal from employment to the 22/2/1994 ^ ings a total
of 298 days he is  therefore entitled to the claims for subsistence 
allowance for himself, hie irife and children as well as his traasporu 
expenses to and from ^lay~ to ICilosa- in cun uotal of shs*1 j690j000/'»» 
Eg elaborated that for the 298 days his wife and himself were cleaning 
for a per diem of ais»1s400/= for each w.zilo fo r  his 4 children no 
was claiming for shs«70o/= for each* In respect 01 Transport 

he was claiming for aha. 22,000/» being for 22 trips at a 'rate 
of shs« !500/=,

The appellant on his part called 4 witnesses who included an 
officer supervisor with I'ilosa, District Council D.'H two village 

executive officers DIT2 and LT73 and a. ‘Olvja ward Executive officer 
DIT4 , 2he D5T1 agreed with most of the evidence given above, by the 
respondent. He also said that records have i t  tiiat the respondent 
lives at Vidunda village, As from the rest of the witnesses DT72,
35H3  and DTT4 they said that the respondent had applied for and been 
given, two pieces of shnaba, one of 50 acres at TJlaya- Kibacni and the 
other of three acres at Ulaya Kbuyuni. i’hey concluded their evidence 
by saying that by the respondent being in possession of those pieces 
of land his place of domicile wan Vidunda village.

As I indicated hereinabove the issue were resolved in favour of 
the respondent, The place of domicile of the respondent was settled 
to be at Vidunda.. And ’ u. l.G u-CX al court ruled out that the respondent 
was entitled to the claims for subsistence allowance and refund of 
transport cost to and from idunda to Kilosa.

Tfere this appeal only centred on the issue of domicile of the 
respondent alone? I would not have bothered with the many words 
in which i f  was' war?tefully clothed* I an satisfied as was the -trial 
court that the -plrco -of domicile which could not have been changed 
by the mere acquisition of shaaba,s remained to be at Vidunda*
Now with that resolved the only question that i  fee l is in issue 
is  whether the respondent was entitled to the claims for subsistance 
and transport* I would answer that issue in the negative. I t  is 
very well known that subsistence allowance is a right which is
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jealously enjoyed by .?n onployee but not by a person who hos alre.-cly 

been dicaissGd txon cnployr.ent. Maybe the situation would have be on 
different i f  the dicnicced eiuployee .’.vd successfully challenged the 
dismissal but we have no authority for that, 1 could not find aiiy 
oase law ore any law on which I could support the finding of the 
tr ia l court that the respondent could after he had been disniscied 
fren employment b<\ entitled to subsistence cillcvnnce fox .’iiinself 
and hi a family nenberr:, I t  also f  ollows t  .at transport cost cannot 
by the setae reasoning- be ordered refunded to a cx— employee who 
has been dismissed fron eu'iloynent. in rccnoect of this lidb even if
he were entitled to thiff*refund of transport costs, the respondent 
failed to produce any receipts to rpeve that lie had for twenty-two 
trips travelled to and fron TJlaya to hilosa« "-"or these reasons 
the judgment of the tr ia l court cannot'be upheld and the appeal is 
scoor dingly allowe d.

Appeal allowed with costs.
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Hr. E.K. Kingis For the Appellant 

i-j.'c L.P. Kagondas S’or hie [Respondent 

001 Unuya.

—°J~. J u d g m e n t  o:. the court re?d over to parties/advocates.
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