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SUBJECT: .pplicaticn for Bnil pending appeal,
CI/RGE: Store brecking -ndstealing ¢/c 296 of the Penal Code Cap.16.

KATITI, J,

Defcre tnisc Court, lay an application for bail, pending the appeal,
by FESTO CHRISTCPHWN MiK:/WI.., the ither-to third accused, intthe trial
Court facing the akove cited offence, but hernce, and hereinafter, to be

called the Applicant.

.The &pplica.t currently aped 6k yeors, the third accused in the

joint trirl of six accused Hersonc, zoine throurh the weft and warp of

~

the -~ wernoxrial systerm, found himoelf ~bandoned by fortune, and cold-

bloodedly onthe wrong cide of the law, convicted as charced, and sente-

. . N

nced to five yenro lrrrinoumernt,

Obviously, the eppllct:t wos argrisved, and he has appea nled against
convicticr belcre thic court, thcuch in the meanwiiie he is applying to

)

the determination of his appeal. The fippli~

be released ~n kzil, wpexnd

cant hos basically only sne cround, and thnt he has cevere dia-betes dise-~

as, beceuse of which, he ic currently ad dmitted in Shinyanga Gavernment
Hospitalywhich has no druss =nd velevaut Medical chits, were demonstrably
attached to the applicaticns This application, was rescisted by Mr. Mwamponma,
the lecrned Couuncel repregenting the Republice Mr. Mwampoma, submittingly
maintained, th:t the “ppecl havine, neither, over-whelming chances of succescg,
>nor, ukuw1ng except‘on"l circumstances, fell outside the brackets for considesa—

tion as prayeds
Thic applicetion, was obviously brousht under section 368 of the Criminal

Procedure :ct 1985, *thrt prrovided as follows:-

Section 368(1)

. fter the entering of nn appenl, by a person entitled to

- ()



applicd the ahove cones, in complete oblivien the section, is difficult
tc explain,
After =11, in s2id and done, I thirk, with respect, there is need

for Judicirl re-rlinmnt -n the metter, apply section 368 the Criminal

e

pas

-
J
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Procedurc a 280, cnd te actually seen, to be applying it, that, for
Wrecsonable coure,'t to te recorded in writing, bail pending appesnl,may
be prented. In the considerotion of this not unimportont matter, I think
with respect, thet baily ot ths pest convicticn stage, velongs to the
blurred nrea of the (rimiral Justice system, ond hinges cn:tbe Judicdal

the iscue is one
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c
interturned wi wtice, Huilllc safety, nd even burden of the

public trescoury, od
in my vieW.
In wmy view, in deciding whether or not te. ~razt boil pending appeal,

the true question, shoull b2 vhother there I rensconoble couse for s

2zt defined by the section, out in ordinary

doine, WQeoscurbdle cause? i 3

could not mean lecs then ooy orrreciably geod sound, which any
recsonnkly minded mnn, upen henring it would positively accept. The exa-
mples cre akcuntin-, Sinece the purpose of it all, is justice, the enhe-

.
L
ncement of justice, cannct be less reascncble couse. If juctice can be

1

done by granting bail, then, thit would smout tc reasonable couse. Thus
where ciruumstﬁnceb exict, and it cpperrs primn facie, that the appeal
is likely to cucceed, thnat would in the interest ¢f Justice be reasonable
cause, for prantines bail pendire oppecl that, as that would pre-ermpty
servins senteuce without legal cause,where there is o risk, that the
sentence will hove kheen served by the time "he cope-l is hucrd, thereby
defeating the purnose of appecl, coul” anount to recscncble couse, 1
make a confescicin nerey tort T oo rot mekine ory pretentions at trying
being exhaustive, os to whnt could cmcunt to rescconable cousey for human
circumstances being diverse, the list could be endliess,

In this case, the gppliicont stoged his stote of health, and luck of

drugs ix the Government Hosritol, ac round £or applyine for bail pending

appeal, to help himself, Mr. Mwompowmn marginalized and trivialised it,
With recpect, I coannot think, we dould be right to trivialise this gfound.
Reflecting « I1ittle, we will realise that, we are all currently going
through a diftficult time as far as health services are concerned, when
Government HocpitnlemyHmaltdh .Certres, ond Dispensaries, have few, or no
drugk, and each person has to devend on his pocket, or pockets of his’
relatives.  Jind if lack of drugs is, threat tc life, as the applicants
medical chits show, whether the Court siaould in the circumstances, still
leave the applicantt's life, in the mouth of death, is not an irrelevant

question. Ir the cose of HiSS. NILI ¥..IJI V3. R (1968) HeCeDs Nog174, in
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otolen, (2) it is commor ground they found in the store of the opplicant,

(3) PW7 DJC wichord visited the scene of crime, orly to see a hole in the

down, through which bicycles cculd not pass, (&) if so, bicyc-
les must hove laft throu. i the rormel exit, (5) if so, where ic stere

breaking?, (6) if there wnc no store breniirs, how could the amplicont

be convicted of o~ne, (7, the cpplicw oo deferce wois thct the some were

brought there Ly the &th ~couscd, vwhe derizd it 2ll, -tz guesticn is

whether t! Lty won net sdguitoly corroboroted ty PWll JOAC

MALY, whe sow the bth coevead ot thr very lﬂgg&geq These

was not unimportsnt arong esd

Finpddy, I oo osotisils” there corcroily o ciFt o ron o

for pgranting which I hereby <c¢, The arrlisant shal

be relensed S e B millior with twe ruretien,

each irn the proe mpount, = Turetico o bo vy Rerlient Mogictrate

Incharese of Repiona

Delivered thic 27th coy of CQctoher; 1995,

BoW. ATITI,

JUDGH.



